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Revised Harassment Policy 

I fully endorse this harassment policy and am committed to the creation of a University community free from harassment that affirms the rights of those within that community to be treated with respect and dignity.  I recognise the negative impact on individuals where harassment occurs and ultimately on the University.

I wish to raise awareness of expected standards of behaviour and to reassure everyone that any complaints of harassment will be taken very seriously.

Professor Bill Wakeham

Vice-Chancellor

Policy Statement

The University of Southampton is committed to the creation of an inclusive working and learning environment in which people respect and show consideration for each other.  In creating such an environment, the University believes that any kind of harassment is unacceptable.  

Students and staff have the right to complain about harassment, by fellow staff and students, with whom they have contact in the course of their duties and responsibilities or studies.  Such complaints will be taken seriously and may result in disciplinary action, which could include dismissal, or expulsion where harassment is found to have taken place following a full and fair investigation.  

As part of the University’s commitment to the creation of an inclusive working and learning environment, there is a Staff Diversity Manager who, through the work of the team of harassment contacts and the mediation service, provides advice and support to the University community.  The Staff Diversity Manager also has responsibility for evaluating this policy to ensure it is relevant to the aim of creating an inclusive working and learning environment and meets best practice as well as the requirements of the legislation. 

This policy details the support available to those who feel they are experiencing harassment, or have had allegations made against them and to managers dealing with such issues.  It also details the informal and formal complaint mechanisms. It is divided into two sections, that of guidance and advice and complaints procedures.   

Section 1 Guidance and Advice

The responsibility of all in the University Community

For the purposes of this policy the University Community means staff and students (undergraduate and postgraduate).   

The University expects everyone in the University Community behave in ways that are consistent with this policy and not indulge in behaviour that could be construed as harassment.  Definitions of such behaviour are given at Appendix 1.  It is a natural part of this policy that people are responsible for their own behaviour and actions. 

The whole of the University Community is expected to familiarise themselves with this policy and the obligations that it places on them in terms of respecting and having consideration for others.  Opportunities for this are given in the information provided to staff and students on joining the University

Managers have particular responsibility for creating and respecting a considerate culture within their area and for utilising the support available to ensure that informal and formal complaints are dealt with sensitively, appropriately and in line with the procedures set out in this policy.

The University Community equally has a duty not to use this policy in a capricious or malicious way.  False allegations made under this policy will be dealt with as seriously as well founded ones and may result in disciplinary action which could include dismissal or exclusion.

How can harassment be recognised?

Harassment can take many forms and may be directed against persons of either sex, towards people because of their ethnic origin, age, sexual orientation, physical or mental disability, religious or other similar belief, family or carer responsibility, marital status or some other personal characteristic.  A person can harass another on the basis of a perception that someone has a certain personal characteristic whether or not they actually have that characteristic.  There does not have to be a persistent pattern and an isolated incident can amount to harassment.  

Harassment may involve action, behaviour, exclusion, comment or physical contact which is found objectionable or which creates an offensive environment or results in the recipient(s) feeling threatened, humiliated, intimidated, degraded, patronised, demoralised or less confident in their ability. 

To assist in determining the nature of harassment the University’s recommended definitions are outlined on page 10, Appendix 1 of this booklet.  As a brief guide some examples of unacceptable conduct include:

· verbal abuse 

· spreading malicious rumours or insulting someone

· the use of humour to put another person or group of people down, for example telling jokes that are sexist, racist or are about an individual’s sexual orientation (real or perceived)

· unwanted physical contact ranging from touching to serious assault

· display or circulation of  abusive or offensive material

· bullying, coercive or menacing behaviour

· unwanted sexual advances, propositions, attention or innuendo

· ridicule or exclusion of an individual for cultural or religious differences

· misuse of power or position, for example overbearing supervision

· making threats about job security without foundation

· preventing individuals progressing by intentionally blocking promotion or training  opportunities

Many of the above examples of unacceptable conduct can occur not only face to face but also through use of the internet or e-mail (so called ‘flame mail’).  

It is advised that people take extra care when sending or forwarding messages to consider the impact of the message or any attachment on the recipients, especially in the heat of the moment.  It is possible to read a message in a completely different way than the sender intended.  If, as a sender of an e-mail, you are in any doubt, either amend the message or don’t send it at all.  Further information can be found in the “Guidance on legal and ethical use of computing facilities and data and voice networks”, available on the University website, http://www.iss.soton.ac.uk/regs/ethical.html.

Harassment is also covered by legislation and this is detailed in Appendix 2 of this policy at page 12.

Sources of Support and Advice 

There are plenty of people in the University that you may approach if you feel you may be experiencing harassment.  

For staff, assistance is available from the Human Resources Department.  You can approach a Personnel Officer for procedural advice or for assistance in raising the issues with your manager, the Staff Diversity Manager for advice on harassment contacts or mediation or the Occupational Health Nurse for support with any health issues.  The Occupational Health Service has a staff counsellor to whom you can self refer to seek personal support.  If you are a member of a Trades Union you may prefer to seek advice from them. 

For students, these include the Students Union including the Students Advice and Information Centre, Counselling, your personal tutor, a member of the wardenal system in halls of residence, a friend or your family.    

If you choose to talk to someone such as a supervisor, personal tutor or Head of School/ Service, it is important to recognise that they have a management or a duty of care role in the University and may not be able to keep the details of what you disclose confidential.  In such a circumstance, the person will inform you of their intention to break confidentiality and why they are doing so.  They will agree the best course of action with you to ensure that you feel supported and confident in the process.

The University recognises the need for people to have a confidential place in which they can talk through what is happening to them and to this end it has organised, through the Staff Diversity Office, a system of harassment contacts.  You can call a harassment contact whenever you feel that you may be experiencing harassment or bullying, you may need someone to listen and hear you, to understand what has happened as well as some assistance in determining what your options are.    

You may also want support and advice on what might happen next where you have had a complaint made against you.

You can call the team at any stage of the process, be that informal or formal, although it is advised that you call a contact at the earliest opportunity.

The harassment contact will:

· Listen and hear what you say

· Provide a supportive environment

· Help to empower you to make the decisions that are right for you in your situation

· Provide information on the options that are available to you

· Assist you in thinking those options through

· Empathise without judgement

· Accompany you to meetings if you wish

More details of the service the harassment contacts provide is available in leaflet form and can be found in the Student Advice and Information Centre and the Staff Diversity Office.

Cases of Assault
If you have been assaulted or attacked, please seek help immediately.  You are strongly advised to report any attacks to the police.  Any of the sources of support and advice listed in this policy can help you to report a physical attack.  The University also has a police liaison officer who can offer support and advice.  You do have a choice about whether you report the attack to the police and further action will not normally be taken without your express permission.  For your own protection, and for that of others, it is important that any offender is dealt with.  If you decide to go to the police, you will not have to go alone unless you so wish.    

Role of the Staff Diversity Office, Human Resources

The Staff Diversity Manager has responsibility for the harassment policy and for its effectiveness in the University as well as the harassment contact system and the mediation service.  The Staff Diversity Office regularly reviews the policy and these services with the assistance of the harassment contacts and mediators.  As a result of these reviews the Staff Diversity Manager may make recommendations to alter the policy, the services offered by the Staff Diversity Office or the operation of the complaints procedures.

If you feel you are experiencing harassment, you can make an appointment to see the Staff Diversity Manager although confidentiality cannot be guaranteed as the role has a management function within the University.

The Staff Diversity Office is not responsible for investigating complaints of harassment neither can it give advice on whether a complaint has merit, this can only be done through a full and proper investigation.  The Staff Diversity Manager may give advice on procedure for investigations and support an investigator.

It is through the Staff Diversity Office that you would raise any concerns about the service that you received from the harassment contacts or the mediation service.  

Section 2 – Complaints Procedures

There are three ways in which issues of harassment can be dealt with under this policy and it is up to the person who feels they are experiencing harassment to determine which route best suits them.  There is no requirement to take the informal route as a precursor to making a formal complaint.  There are also mechanisms to report certain hate crimes outside of this procedure.

All complaints of harassment are deemed to be complaints under the grievance procedures relevant to the staff group for staff and for students, but subject to this policy.  The procedure to be followed in complaints of harassment will be as detailed in this policy, which has been designed to take into account the sensitive character of such complaints. 

1 – The Informal procedure

The first procedure is the informal route, the purpose of which is to prevent a continuation of the behaviour and to seek a resolution.  The informal route enables the person who feels they are experiencing harassment, “the complainant”, to raise the issue directly with the person(s) they feel are behaving unacceptably towards them.  It is for the complainant to determine how best to do this, however in the past many people have chosen to do this by facilitated meetings or to write letters.   The harassment contacts will support either of the parties and meetings may be facilitated by Trades Unions, Human Resources (not the Staff Diversity Office), Students Services, a supervisor or manager or the Students Union depending on what is appropriate in the circumstances.

This procedure is considered to be the informal procedure of the grievance policy relevant to your staff group. 

2 – Mediation Service 

Mediation is a process that complements the University’s formal arrangements for dealing with workplace issues such as harassment, discrimination, victimisation and bullying.  It offers early assistance before problems escalate into major issues for all concerned and will help you consider options to resolve your situation.  The role of mediation is to facilitate a process that will lead to a resolution, which all parties are able to agree on and creating win/win outcomes. 

The service can be accessed before a formal complaint is made or as part of an informal process to resolve the complaint.  

To access the service you need to contact the Staff Diversity Manager who will offer an informal advisory session.  Your case will be referred for mediation where all those involved in the conflict agree to participate in the mediation and your situation is one in which mediation can assist.

More details of the service the harassment contacts provide is available in leaflet form and can be found in the Student Advice and Information Centre and the Staff Diversity Office.

3 – The Formal Procedure

The formal procedures are invoked when a complainant makes a written complaint to their Head of School/ Service or, where the complaint concerns a Head of School/ Service, to the next level up, either a Dean or the Secretary and Registrar.  References below to Head of School/ Head of Service include references to Deans or the Secretary and Registrar as appropriate.

For complaints related to an incident(s) in Halls of Residence it should be the appropriate warden or Director of Business and Community Services if the warden is subject of the complaint.

The formal procedure is considered to be the part of the grievance procedure for your staff group at the stage in which a Head of School/ Service is involved in resolving the grievance.

Once the Head of School/ Service has received the written complaint, they will either appoint an independent investigator or respond in writing confirming that they believe they can take no further action as the complaint has already been subject to a formal grievance, disciplinary or ill health procedure or it was part of a collective dispute between a Trades Union and the University.   Similarly, an attempt within six months of the completion of action under the grievance or harassment procedure to restart either procedure in respect of the same or similar grievance will not be permitted unless any action decided upon by management to redress that grievance has not been implemented. Where the complaint is to be investigated, the investigator may be someone from within the School/ Service or external to it and will usually have been appointed after consultation with the Human Resources Department.  Any investigation so instigated should be sufficient but proportionate to the nature of the allegation.  The investigator should seek the assistance of a person within HR who has not been involved in the issue to date.  It is anticipated that the appointment of an independent investigator will take place within 5 working days of receipt of the complaint.  The Head of School/ Service will write to the complainant and the person who has had the allegation made against them, “the respondent”, to inform them of the name of the investigator.  The Head of School/ Service will inform both parties of the possibility of using the mediation service, should the complaint be one that has the potential to be mediated, the support mechanisms available and that the parties are now bound by confidentiality.

The investigator should aim to contact the parties and begin the investigation within 5 working days of being appointed.  It is recognised that investigations can be complex, time consuming and involve meeting with a number of people, including potential witnesses.  To this end, it is for the investigator to determine a reasonable timescale for the investigation and to keep parties appraised of progress.  The investigator should keep the Head of School/ Service informed.  Should an investigation go beyond the proposed timescale, the investigator should give reasons for this to the parties and agree a revised timescale.  Again the Head of School/ Service should be informed.

The investigator should conduct the investigation in line with the principles of natural justice as well as the appropriate definition of harassment as detailed in Appendix 2, the Legal Overview.  An investigator will generally only accept information that the complainant is prepared to have discussed with the respondent.  Subject to that an investigator may carry out the investigation as he/she thinks best in the particular circumstances.  If the complaint is of a general nature and not related to a particular characteristic of the complainant, the investigator will use the objective and subjective test detailed at Appendix 2.  The principles of natural justice are:

1. The respondent who is subject of any of the procedures should be informed of the allegation(s) against them in sufficient detail to enable them to prepare their case.  It is good practice to put this in writing and to include any witness statements where relevant.  There might be rare occasions when the author of witness statements needs to be withheld to preserve anonymity.  This may mean removing any part of that statement which would otherwise allow the author to be identified and in this instance an investigator needs to ensure that they have given enough information to enable the person concerned to understand fully the allegation(s) against them.

2. There should always be an opportunity to state their case in response to the allegations which might include admitting the allegations, that the outcomes of the acts were unintended, to put forward mitigating circumstances or to state that the acts did not occur.

3. The complainant and the respondent should be informed of their right to be accompanied

4. In general terms the complainant and the respondent should both know and have an opportunity to comment on what the other says in the course of the investigation.

5. Once the decision has been reached, the respondent should be informed of their right to appeal and this should be to a higher level of management who has not been involved in the decision.  

Once the investigator has completed the interviews and gathered all the appropriate evidence, they should make a confidential report to the Head of School/ Service with conclusions and recommendations.

The Head of School/ Service will then consider the content of the report and the conclusions and recommendations drawn to determine whether the evidence suggests that no action should be taken, that there should be remedial action or that the respondent should be the subject of a disciplinary process as a result of their behaviour.  If the Head of School/Service considers an allegation has been falsely or maliciously made he/she should consider if the complainant should be the subject of a disciplinary process.

The Head of School/ Service will then inform the parties of the outcomes of the investigation and what will happen next.  Where no action is to be taken, the Head of School/ Service will circulate a copy of the investigator’s report, which is to be kept confidential to the parties.  It is recommended that the Head of School retains the report for a period of no more than 6 months and then it is destroyed.  All parties will be written to and requested to destroy their copies after the 6 month period.  

If remedial action is recommended, this will form part of the confidential report and the Head of School/ Service will be responsible for ensuring the action(s) happen within the timescale prescribed by the Head of School/ Service.

Where the case moves to disciplinary, the relevant procedure will be followed.  For staff, this is detailed in the disciplinary procedure for your staff group and for students in the Student Handbook.

If the Head of School/ Service investigation has not resolved the complaint in the procedure described above the academic and academic related staff may apply in writing to the Vice Chancellor under the formal grievance procedure for redress of their grievance.  Other staff would move to stage 4 of their grievance procedures by writing to the Director of Human Resources.  For students, it will be the formal grievance procedure detailed in the Student Handbook.

During the Formal Procedure

 Key issues that often arise during the investigation and other aspects of the formal process are:

· Discussion of the complaint;

· Concerns about the complainant and respondent working together;

· Victimisation of the complainant or respondent

· The ongoing need to be able to manage the people in question.

On the first issue all witnesses interviewed in the course of the investigation should be told only of the nature of the complaint to the extent necessary to interview them and obtain information from them on it.  This is without prejudice to the Head of School/Service having the ability to continue to manage staff involved in an investigation to ensure the continued efficient running of the School/Service in question (see below).

Harassment investigations can undoubtedly be difficult for the staff involved.  A complainant may refuse to work with the respondent or vice versa.  At all times everyone must act in a professional way towards their colleagues and fellow students.  The Head of School/Service can take such steps as he/she considers appropriate to deal with any such difficulties which may include:

· Following discussion with the complainant and respondent, limiting or prescribing the form of contact between them;

· Again following discussion, asking a person to move his/her work station, work from home or otherwise work flexibly to minimise contact where this is asked for or needed;

· Explaining to the complainant, respondent and indeed witnesses to the investigation that they must not discuss the matter other than in the course of the investigation and must behave professionally and with due propriety to carry out their duties throughout the investigation.

The Head of School/Service should take advice from Human Resources, including the Staff Diversity Office, on these issues.

Linked to this is the importance of no inappropriate remarks being made by any person involved in an investigation during the course of it.  A complainant and respondent must not be treated in any different way as a result of a complaint. The University will take very seriously any adverse treatment of a complainant or a respondent. Such action may amount to unlawful victimisation in law.  Any person who treats a complainant or respondent adversely in these circumstances may be the subject of a disciplinary process.

Any formal investigation should be without prejudice to a Head of School/Services’ ability to continue to manage a division/the School to ensure that it functions properly.  With due regard to the need to preserve the integrity of any investigation, it shall not stop a Head of School/Service from taking necessary managerial steps to ensure the proper functioning of a School/ Service.

Counter Complaints

There may be times when a respondent makes counter complaints against the complainant.  In this instance, it is advised that these counter complaints be considered and investigated by the investigator.  Counter complaints should be put to the complainant for their response.  Again the principles of natural justice must be adhered to and everyone given a full opportunity to respond to all the allegations made against them.

Other Reporting Mechanisms

If you believe you are being harassed on racial grounds, you may choose to speak to a harassment contact or other source of support.  You may also choose to report any incident, whether it occurs on campus or otherwise, using the racist incident reporting form.  This is accessed via the Staff Diversity section of the Human Resources website and the URL is:

http://www.hr.soton.ac.uk/equalops/racial_form01.htm
The University, through the Staff Diversity Office, is a member of the city wide Multi Agency Group on Racial Harassment and any racist incidents are reported to the group anonymously to enable the Group to analyse where incidents occur and take action as necessary.  

There is also a form by which you can report homophobic incidents.  This is a joint project between Hampshire Gay Health Alliance and Hampshire Police and you can report confidentially to the Alliance without the incident details being passed to the police.  It is called Stamp it out.  This form is available from the Staff Diversity Office and Student Advice and Information Centre.

What To Do If You Witness Something That You Feel Was Harassment
If you feel that you witnessed an event that was potentially harassment, you can discuss the circumstances with a Harassment Contact for support and advice.  It may also be appropriate that you contact the Staff Diversity Office who will discuss with you what action can be taken in the circumstances.  For example, the Staff Diversity Office could approach the Faculty or School where the alleged harassment took place either to discuss the situation directly or to offer some awareness training on the issues through the Faculty or School’s normal development programme.  

Whistleblowing Policy
Individuals who have raised concerns under the Whistleblowing policy shall not be subject to reprisals or victimisation.  If the individual raising the concern feels that they are being victimised, they should raise this with the person they reported their concerns to.  Concerns that have been reported for malicious or frivolous reasons may, however, be subject to the disciplinary procedures of the University.  Please refer to the Whistleblowing procedures for further details.

Appendix 1 - Definitions of Harassment
The following are examples of harassment and the list is by no means exhaustive or comprehensive.  If you feel you are being harassed and your experiences do not fit these descriptions, please talk to a Harassment Contact or other source of support for further help and advice.  

Ageism 

Remarks about a person's ability to learn, exclusion from social activities and derogatory comments.

Bullying 

Intimidating, threatening, demeaning or insulting behaviour that is normally, though not exclusively, based on power, position or knowledge.  It can manifest itself as shouting, sarcasm, constant criticism and belittling or derogatory remarks, ignoring or patronising attitudes.  It can also be the setting of impossible deadlines and workloads so the person fails, punishment by refusal to delegate, assigning of trivial tasks or removal of responsibilities without reason.  

Disability
Comments made about an individual's disability, whether seen or unseen, has the impact of undermining their confidence and self-esteem.  It includes uninvited touching and invasion of personal space, unwelcome discussion about the impact a disability has on an individual's home life, offensive jokes, unnecessary assistance with duties or a prejudging of capabilities.  At its extreme it can manifest as refusal to work alongside someone with a disability for no reason other than the disability.

Racism 

Offensive remarks on the basis of a person's colour, race, ethnicity or nationality.  This includes incitements to commit hostile or offensive acts by one party to another.  Manifestations include racist jokes, graffiti, images and insignia as well as taunts and references to an individual's culture or customs.  Intrusive questioning about racial issues and origins is also unacceptable.  

The University has adopted the definition of a racist incident as recommended in the Stephen Lawrence Inquiry and any matters raised as potentially contravening the Race Relations Act 1976 and amendments to that will be investigated as if a racial incident.  The definition is:

“Any incident which is perceived to be racist by the victim or any other person.”

Religion or belief
Examples include ridicule and religious jokes, embarrassing remarks or the persistent drawing attention to an individual's religious belief.

Sexual 

The EC Code of Practice states that 'it can be physical, verbal or non-verbal conduct of a sexual nature … it is for each individual to determine what behaviour is acceptable to them and what they regard as offensive … it is the unwanted nature of the conduct which distinguishes sexual harassment from friendly behaviour which is welcome and mutual'.  It can be experienced by either gender and can occur between members of the same sex.  Examples include unwanted contact, sexual innuendo and expletives, lewd references to a person's dress, physical features or figure and display or electronic transmission of indecent material.  It can also occur when threats of failure are made if sexual favours are not granted or in stalking.

Sexual orientation 

Many lesbians, gays and bisexuals find it hard to complain about such behaviour, as they do not wish to disclose their sexuality to the University.   Nevertheless, it can occur and is demeaning, intimidating and offensive.  Examples include innuendo or gossip, failures to accept same sex partners where appropriate, threats to disclose an individual's sexuality or exclusion.  

Transgendered people can also experience difficulties in the workplace, for example in the provision and use of facilities and this is inappropriate.

Appendix 2 – Legal Overview

There is no legal definition of harassment in the Sex Discrimination (SDA) or Disability Discrimination (DDA) Acts at the time of writing this policy.  Harassment in both these Acts has grown under case law and is a form of direct discrimination.  To be successful a claimant has to demonstrate that, on the balance of probabilities and on the facts, that they were treated less favourably than another on the grounds of their sex or disability or that they intend to undergo or have undergone gender reassignment. 

It is for the recipient to decide what is acceptable to them and what is offensive.  It is also for the recipient to define his or her own level of acceptance.  However, the test is not wholly subjective and the conduct must be considered by the court or tribunal to be objectively capable of being perceived as harassment for it to become unlawful.  Case law gives the following guidance in clarification:

‘The assessment requires to be both objective and subjective, in the sense that the conduct complained of must at least be capable, on an objective test, of being categorised as offensive.  In many cases, if that test is satisfied, nothing more need be considered; but, in cases, where the conduct might be regarded as neutral or such as to be regarded by some people as offensive, if not by others, the subjective standard comes into the equation in order to assess the reaction of the victim’

For discrimination on the grounds of race, the 2003 Regulations amend the Race Relations Act 1976 and make harassment unlawful on the grounds of race, ethnic or national origin.  Harassment occurs when person A subjects person B to unwanted conduct on the grounds of race or ethnic or national origin that has the purpose, or effect of, violating B’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for person B. 

This new definition reflects the law as currently applied but does not require a comparator as it is a separate unlawful act and not a form of direct discrimination and the test applied will be one of a reasonable person, i.e. an objective test.

This definition also applies to sexual orientation and religion or belief following the enactment of the Employment Equality (Religion or Belief) Regulations and the Employment Equality (Sexual Orientation) Regulations 2003.

It should be noted that harassment on grounds of colour and nationality continue to be treated as possible direct discrimination similar to that of harassment on grounds of sex, gender reassignment and disability.   

The 2003 Regulations make it unlawful to discriminate or harass someone on the grounds of race, ethnic or national origin, sexual orientation or religion or belief after the relationship with that person has come to an end where that discrimination or harassment arises out, and is closely connected to, that relationship.  The clearest example of this is an employer refusing to provide a reference or giving false information to a prospective employer.  It is not unlawful to discriminate or harass someone on the grounds of their colour or nationality once the relationship has ended.  It is only possible to do so during the course of the relationship.  Such behaviour may however be unlawful under other legislation.   

Employers have vicarious liability for the behaviour of their employees.  Employers can defend this if they can show that reasonably practicable steps were taken to prevent the harassment.  If such a defence is accepted, the employee concerned may be personally liable for their behaviour.

In limited circumstances, employers may also be liable for the behaviour of third parties but much of this was determined before the new freestanding definitions of harassment were enshrined in legislation.  The previous test was whether the event was something that was sufficiently under the control of the employer that they could, by the application of good employment practice, have prevented the harassment or reduced its extent.  It was determined by the case of Burton v De Vere Hotels (more famously referred to as the Bernard Manning case).  This appears to have been overturned by the House of Lords in Pearce v Governing Body of Mayfield Secondary School.  The decision in this case was that an employer can still be liable for subjecting an employee to the detriment of being put in the position where they were harassed by a third party, only if it can be shown that the employer put them in that position because of their sex, race, sexual orientation, disability etc.  This effectively means that an employee has to show that if they were of a different sex, race, sexual orientation, disability etc and were harassed by a third party they would have been treated more favourably, such as by preventative steps begin taken.  

Employees may resign without notice if there is a breach of one or more of the fundamental terms of their contract of employment.  This is known as constructive dismissal.  The difficulty of such action by the employee is that they resign in order to claim constructive dismissal and should they lose their case they have also, in effect, lost their job.  Employees should also inform their employer that they are resigning as a result of the fundamental breach of contract otherwise an employer’s defence is that of not knowing there was such a breach. 

In harassment cases, the employee will normally allege that an employer’s failure to deal with a complaint of harassment amounts to a breach of the employer’s duty of trust and confidence.  They could also allege a breach of the duties to provide a safe and healthy workplace for competent and safe employees.

The Protection from Harassment Act 1997 can be utilised and this makes it an offence for an individual to pursue a course of conduct that amounts to harassment of another and which a reasonable person would know constituted harassment.  This was originally passed to deal with stalking and has both criminal and civil offences contained within it.

The harassed individual would need to make a claim against the alleged harasser as opposed to the employer.  It raises the possibility of claims being taken against an employer at an Employment Tribunal and an injunction being sought against the alleged harasser simultaneously.

The Public Order Act 1986 (amended by the Criminal Justice and Public Order Act 1994) makes it an offence, if with intent to cause a person harassment, alarm or distress, another uses threatening, abusive or insulting words or displays and writing, sign or other visible representation which is threatening or insulting.  If found guilty the penalty is up to 6 months imprisonment and/or a fine not exceeding £5,000.

Some protection is afforded under the Health and Safety Act, which imposes a duty on employers to ensure, as far as reasonably practicable, the health, safety and welfare of employees at work.  Duties imposed on the employers imply psychological well being as well as physical well being and could, therefore, cover harassment.

The Act also imposes an individual duty of care to other employees, which could include alleged harassers.

Current as at January 2008.
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