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CHAGOS ISLANDERS – DO THEY EXIST?

It is a pleasure to see you all this evening  to talk about the Chagos islands, especially when there are the rival attractions of Bonfire Night to tempt you all away.

May I point out that Guy Fawkes would have been proud of the Government’s attempts to be rid of a quarrelsome parliament, and would have been impressed with the  actions of successive Prime Ministers from Harold Wilson to Gordon Brown in taking Direct Executive Action in pursuit of their unlawful conspiracy. 

I do not expect to see either Gordon Brown or Jack Straw hanged, drawn or quartered for their contempt for the democratic process in condoning and perpetuating the Exile of the People of the Chagos Islands, but the forced relocation of people, commonly known as Ethnic Cleansing, is now designated a crime against humanity and was one of the indictments against Slobodan Milosovic. Indeed that late tyrant would have recognised the clearing of a territory by means of an executive Order, directed to State agents who were not too particular as to the means deployed 

Over the past ten years I have been much occupied in taking the islanders’ case through every court in the land, often achieving gains and upholding their Right to return to their homeland, only then to see the government either shifting the goalposts by new secret legislation which reversed the law as declared in favour of Chagossians, or simply refusing to accept the successive rulings of judges and lodging yet another appeal with a fresh legal team and a fresh bench of judges. The treatment of the Islanders over the past 44 years is now pending before the ECtHR which has ruled that the UK has a case to answer. Thus, from my front-seat postion in a decade of court cases between the islanders and the FCO I have been fascinated to discover what really happened in the most secret parts of history, which the UK has been at pains to conceal. 

So may I begin with a little history: another anniversary comes later this week. On 8th November it will be the 44th anniversary, in 1965, of the birth of the BIOT, when the Chagos Islands were detached from Mauritius as that colony was about to achieve independence, and formed into a new colony, once described as a fake colony, all its own, an Archipelago of 55 islands of stunning beauty, 1,000 miles from Mauritius, Seychelles and Maldives - a true Island paradise in the most secret garden of all – so remote that power games between the super powers have been played out there with the world knowing nothing and the United Nations kept firmly in the dark.

And it is the Population with which this talk is concerned. For were these Islands uninhabited, as the UK would wish the world to know, there could have been little objection to the build up of the largest and most powerful military base outside of the USA, one which has provided the logistics and fire-power deployed in successive military adventures from the Arab-Israeli conflict, to the first and second Gulf wars, and of course the most recent wars in Afghanistan and Iraq.

It was the misfortune of this peaceful population of British subjects, living there since before the Napoleonic Wars, to be considered dispensable when Military Planners, advancing their “Strategic Island Concept”, first saw the military potential of Diego Garcia. 

This beautiful Island, home to around 1,200 Chagossians,  also boasted a deepwater lagoon, perfect for ships of war, and a flat coral island capable of taking the longest of airstrips to receive the World’s most serious aircraft – B52’s and later Stealth bombers. The writing was on the wall for the Islanders as soon as the US prescribed a population-free zone for their new military asset, and the UK, desperate for influence in the world whilst being almost bankrupt, readily agreed.

So how did the UK manage to achieve this post-colonial outrage and deport the entire population from what their Commissioner himself described as the only way of life that they knew? And more particularly how did they get away with it? Perhaps we might even enquire how on earth in this day and age with our famous sense of fair play and with our tradition of judicial independence, the Islanders have been left without any remedy whatsoever. Their Permanent exile is unique in modern history, and the plight in which the islanders find themselves has caused me to wonder whether the Chagos islanders exist at all, as a people with a distinct identity.

After all this time, I never cease to wonder at the breathtaking disregard for legal safeguards for a colonial people which our FCO undertook without a second thought. For by the 1960’s, it was written in stone tablets that Colonial peoples had a right to Self-Determination, and Decolonisation was the buzz-word of the period – “the Wind of Change Sweeping Through Africa”, as Harold MacMillan put it. These rights were moreover chiselled into the legal environment, from the Universal Declaration of Human Rights (1948), to the ECHR (1950), and most especially the UN Charter. Art 73 provides a "sacred trust" to promote the wellbeing of inhabitants of a non-self governing territory.  The colonial power is required to "... ensure with due respect for the culture and the peoples concerned, their political, economic, social and educational advancement, their just treatment, and their protection against abuses."  Further, the colonial power must "... develop self-government, to take due account of the political aspirations of the peoples."  Finally the colonial power must transmit regularly to the Secretary General full information relating to the economic social and educational conditions in those territories. And there is a policeman – The Committee on Decolonisation to whom these reports must be sent

And apart from these binding statements of International Law, there were specific resolutions from the United Nationals General Assembly which were highly relevant to the seizure of the Chagossians’ homeland and their expulsion:

1. Resolution 1514 dated 1 December 1960 stated:  "... any attempt aimed at the partial or total disruption of the national unity and the territorial integrity of a country is incompatible with the purposes and principals of the UN charter".  This was designed to prevent a colonial power from carving out part of a colony and keeping it for itself.  Of course, this is exactly what the UK did in November 1965 when it passed the BIOT Order in Council which detached the Chagos Islands from the Colony of Mauritius (which was soon to become independent) and formed them into a new Colony called BIOT.  

2. Moreover, when the wrongful detachment of the Chagos Islands was suspected, the United Nations General Assembly passed a further resolution in December 1965, Resolution 2066, whereby:  "... noting deep concern over actions taken by the UK to detach certain islands from the territory of Mauritius for the purpose of establishing a military base, in contravention of the declaration by the GA 1514 on territorial integrity, the GA directed the UK to take no action which would dismember the territory of Mauritius and violate its territorial integrity."
But undaunted by these Provisions of International Law and specific Chagos-directed resolutions, our  government under Harold Wilson simply pressed on regardless, and inflicted what must be the worst human rights outrage, outside of wartime, that the UK has ever committed. As a result of the UK misleading the Decolonisation Committee,(as we shall see later) there was to be no US cavalry coming to the Islanders’ rescue from the UN – on the contrary it was US navy that landed on Diego Garcia in March 1971 and proceeded to displace the islanders, bulldozing their villages and graveyards, and intimidating the population until the final solution of exile was imposed by the UK in September 1971.

So let us now see how this and subsequent UK governments have set about evading both International and Constitutional Law safeguards which exist to protect vulnerable peoples from a Colonial Kleptocracy. It is not a happy tale.

On 16 November 1965 the UK representative, Mr FDW Brown, was due to report to the UN Committee on Decolonisation on the progress of the UK’s Colonies towards Independence and their achievement, under colonial rule, of Economic and Social advancement, all as vouchsafed by the Charter. The last thing that the Committee was expecting to hear was news of the Creation of a new colony, only eight days before, newly carved out of the Colony of Mauritius. Moreover the Committee was well aware of Resolution 1514 that prohibited the dismemberment of a colonial territory. 

Let us see how Mr. Brown handled this challenging brief:


[READ BROWN'S SPEECH]    

“Questions have been raised about the plans of the United Kingdom Government for certain islands in the Indian Ocean. The facts are these- the islands in question  are small in area, widely scattered in the Indian Ocean, with a total population of only about 1,500 persons, who apart from a few officials and estate managers, consist of labourers from Mauritius and Seychelles employed on copra estates, guano extraction, and the turtle industry, and their dependants. They were uninhabited when my government first acquired them. They were attached to Mauritius and Seychelles Administrations for administrative convenience…

“Great care has been taken and will be taken to look after the welfare of the few local inhabitants and we shall be discussing with the Government of Mauritius and Seychelles the arrangements that can most suitably be made for them…

“These islands have been administered as dependencies of Mauritius and the Seychelles purely as a matter of convenience. All that is involved is an administrative re-adjustment freely worked out with the governments and elected representatives of the people concerned”.                   

This controlled statement deserves a little analysis:
(b) It was untrue that the islands were uninhabited when the UK first acquired them. In fact the population was settled on the Chagos islands long before the UK acquired them by conquest during the Napoleonic Wars in 1810;

(c) By referring to the few local inhabitants as mere “labourers from Mauritius and Seychelles”, he failed to disclose the permanence of the population having rights of self-determination. This was central to his deception – if there was no permanent population, Article 73 was not engaged, for mere migratory contract workers would simply return “home”.

(d) Astonishingly, he did not even feel the need to say that the population, whatever its claimed impermanence, would be removed. With effortless finessing of the facts, Mr. Brown simply implied that, having no permanent population, the islands’ “labourers” would vanish into thin air.

(e) He claimed that there had been consultation with the people and their representatives over these so-called arrangements,  when there had been no consultation whatsoever, and there were no plans to consult the Islanders at all.
This is worse than mere economy with the truth, and is both misleading and mendacious:
Fortuitously, another Colony on which Mr Brown was due to report, at the same time, was the Falkland Islands. Here the issue was different - how to deny the Sovereignty Claims of Argentina. It is illuminating to see how the population were here given a pivotal role in the UK’s case to hold on to these Islands.

 Let us see what Mr Brown said in same speech concerning the Falkland Islanders.  




READ FALKLAND ISLANDS

“This is a small but prosperous community, enjoying a high standard of living, of people of great character and vitality.  There is no ground whatever for suggesting that their wishes to this question of their own future should simply be set aside and yet that seems to the tenor of some of the speeches in this debate……

“I hope there will be no misunderstanding about the status of these people. There are slightly over two thousand of them.  Eighty per cent of this resident population was born on the islands – four out of five.  Many of them can trace their roots back for more than a century in the islands. The islands are the only home they know……

“It would surely be fantastic to maintain that only indigenous inhabitants have any rights in a country. It would surely be fantastic to limit the principle of self-determination to the handful of peoples who can truthfully claim to be the descendants of indigenous inhabitants.  There is nothing in the Charter or Resolution 1514 to warrant such a major restriction on the principle of self-determination.  Then it is quite wrong to suggest that these people are transients or that there are no births or deaths on the islands”.

You will see that the same themes are pursued in relation to both Chagos Islanders and Falkland Islanders – 

(a) Neither was a population that pre-dated colonialism, so according to the classic definition of indigeneity, neither was truly indigenous, yet in Falklands it “would surely be fantastic” not to recognise their right to self-determination.

(b) The wishes of the Falklanders were paramount under the Charter, they had repeatedly supported British sovereignty and the UK had a strong case based on the wishes of the people, who had, of course been repeatedly and closely consulted since it was well known that, being of European descent, they wished to remain British.

(c) But the giveaway line is in his praise for these descendants of British citizens – “people of great character and vitality”. He did not say that the Falkland islanders were white and the Chagossians black, but he could hardly have made it plainer who he thought  were the sheep and who the goats.

But his colleague, the Commissioner of the Chagos islands, in 1971 was more blunt. In a letter to the Colonial Office, Sir Bruce Greatbach KCVO CMG, said of the Chagos islanders:


"... they are extremely unsophisticated, illiterate, untrainable and unsuitable for any 
work other than the simplest labour tasks on the Copra Plantations.  This is not 
altogether surprising because they have spent all their lives on remote islands".

And this, mark you, was advanced as a reason for evicting them from the Islands.

In his attempt to rubbish the population, Sir Bruce had inadvertently stated that the population had spent all their lives there, and forgotten that they were supposed to be mere contract labourers from elsewhere.

And Mr Brown was well aware of the extent of his deception of the UN in his controlled statement concerning the Indian Ocean Islands.  In a letter dated 2 February 1966, he admitted to the Colonial Office who had instructed him to lie to the UN, that the Chagossians were a permanent population entitled to self-determination and the protection of the United Nations:

[READ LETTER].

“On the basis of information available, it seems to us difficult to avoid the conclusion that that the new territory is a non-self-governing territory under Chapter XI of the Charter, particularly since it has and will or may have more or less settled population, however small”.

So what can we say about the attitudes in the FCO which allowed this loyal population of loyal British Subjects, who only a decade before had celebrated the Coronation of Queen Elizabeth II, to be cheated out of their homeland?

[CITE DAVID VINE ON TREATING PEOPLE WHO ARE TO BE REMOVED].

Officials in London, who had instructed Mr Brown to deceive the United Nations now set about legislating the population out of existence.  In the words of Tony Aust, the young FCO lawyer charged with drafting the law making it an offence for Chagossians to be on their homeland and providing a mechanism for their removal, the FCO was "... maintaining the fiction", that the population was "... only a floating population".  Thus, it was that the BIOT Immigration Ordinance 1971 was passed in secret by the Commissioner, following approval by Harold Wilson, Dennis Healey and other ministers, so as to provide cover for the deportation of the population, and to initiate their exile 1,000 miles away in Mauritius and Seychelles.

So the first tactic in evading the pillars of international law, was to deploy deception as to the permanence of the population who had been living on their Islands since the 18th Century but were mendaciously described as mere labourers from elsewhere.

So what was the next tactic to deprive Chagossians of their homeland?  As the FCO might like to say, it was "... the conclusion of bi-lateral arrangements to facilitate re-settlement of contract workers to Mauritius and the Seychelles."  Or to put it more simply "...bribery", since it involved paying large sums of money to the pre-independence governing councils of Mauritius and Seychelles to give up the Archipelago, accept the islanders and keep their mouths shut about these widespread violations of International law.. 

Mauritius and the Seychelles were the only two countries who knew anything of the permanent population of Chagos going back 5 generations.  They were originally one colony together with Chagos and were now separately planning their independence.  Their Councils of Ministers were no match for FCO cunning, and readily agreed to these terms which were presented as a condition independence.  To purchase the silence of Mauritius, the UK paid £3 million, together with a far more modest sum of £650,000 to spend on the islanders.  In the Seychelles, there was a serious misjudgement.  The FCO agreed to build an airport (yes, the one that tourists use now). It was estimated to cost £3m but the cost later escalated to around £10 million.  Together these payments far exceeded the $14 million which the UK secured from the USA by way of secret financing of the operation.  Neither the UK Parliament nor the US Congress was made aware of these off-balance sheet accounting tricks, which, if occurring in the field of corporate mis-governance, one would expect the CEO to be sacked if not indicted.  Having purchased the complicity of pre-independence Mauritius and Seychelles, the UK government was then free to misdescribe the population and conceal its proposed deportation, without fear of contradiction. 

So after deception and bribery, what comes next?  Well concealment is a very useful tool if you are a government acting in secret, legislating by executive order and governing a vulnerable population with few friends in the outside world.  Thus it was that nothing was said to Chagossians despite planning their eviction from 1964 to 1971, until some weeks before the deportation.  In January 1971 they were told they would removed from Diego Garcia where most of their homes were.  They would have to go either to Mauritius or the Seychelles or, as a purely temporary measure, to the outer islands (over 100 miles distant from Diego Garcia) but of course, no option to remain was given.  They must abandon their homes, jobs and possessions.  Their dogs (a canine population of nearly 1,000) were about to be slaughtered in front of their eyes and if they tried to stay, it was hinted, they would suffer the same fate.  Here, concealment gave the advantage of surprise, over a population wearied with losing its members who were prevented from returning home when the shipping link was suspended from Mauritius in 1968, and lacking medical and other supplies the provision of which was tightly controlled by the BIOT Commissioner whilst he ran the islands down.

Was there was any other concealment? The UK and Mauritius Governments got together in 1982, to discuss compensation for the Chagossians.  Some islanders were allowed to be present at the negotiations.  They had already made clear that an earlier offer of £250.00 per person was inadequate and especially objectionable since the UK wanted them to sign forms renouncing all their rights both to money and to the islands, and that offer had been roundly rejected The second time, in 1982, Sir Leonard Allinson, the leader of the British delegation ,  recognised that they could not persuade the Islanders to give up their birthright, and was at pains to say that the settlement which he proposed was about money only and Islanders (who had been living in absolute poverty for ten years in Mauritius) would not be required to sign forms of renunciation.  This is what, Sir Leonard Allinson said in opening the talks with the now independent government of Mauritius:

"... I am aware that our request to sign quittances or deeds or acceptance which was 
a condition of our original £1.25 million offer met with resistance.  We do not wish this 
issue to stand in the way of a settlement.  The British government is prepared 
therefore to forego this requirement as far as individual Ilois are concerned ...".

However, negotiations continued, the two Governmental teams came close to agreement, and  Sir Leonard seems to have forgotten his promise not to seek finality from the islanders. And so, after some lawyers who had been sent from London to advise Chagossians, had returned to England, a strange clause crept into the travelling draft:


"Article 4.  The government of Mauritius shall use its best endeavours to procure 
from each member of the Ilois Community in Mauritius a signed renunciation of the 
claims referred to in article 2 in this agreement, and shall hold such renunciations of 
claims at the disposal of the government of the United Kingdom".  

(And the claims in article 2 referred to all things done to close the islands and remove the population.)

The FCO had simply been unable to resist the temptation to stitch up the islanders once more, and to impose a spurious finality without consultation, translation or explanation.  The intention was, of course, to get rid of the problem without ever enquiring what Chagossians wanted, what might alleviate their grinding poverty or the restore the wrecking of their lives. 

And as the duplicity of the deal was worked out, further confusion was to follow.  When the islanders queued up for their last slice of compensation (it amounted in total to around £2,750.00 each, distributed to 1,344 islanders), there was a complicated legal form written in English which they had to thumb print.  No one translated or explained it to them, and they all believed it was merely a form of receipt.  However, when we brought the group litigation seeking further compensation, each Chagossian was confronted with the form bearing his thumb print some 20 years before, and was  told by the FCO that he or she had given up their birth right with their thumb print.

This is exactly what Sir Leonard Allinson had stated would be dispensed with but it was these very renunciation forms which have cast a long shadow over Chagossians’ lives and directly or indirectly led to dismissals of their claims for any form of restitution.

So here we have the British government of the 60s, 70s and 80s deploying tactics of concealment, bribery and deception to cheat a vulnerable subject people out of its homeland.  But surely such tactics cannot be deployed today or can they?  Well let us see what happened when Olivier Bancoult, the Chagos Islanders’ leader in Mauritius won a famous and celebrated constitutional case in November 2000 and how the FCO reacted to it.

On that day, now nearly a decade ago, Lord Justice Laws and Mr Justice Gibbs both decided that the immigration ordinance 1971 was ultra vires.  That is to say that the power of governance given to the Commissioner, described in the historic phrase "peace, order and good government", and which had consistently been interpreted by the courts to be an absolute sovereign power, was nonetheless subject to limitations.  The judges considered that this sovereign power was a power to "govern not remove" the population and accordingly a law passed to exclude the population had no shadow of legal authority, and was an abject legal failure. The clear foundation of the judgment was that the removal of the population had been an unlawful act: unlawful, that is in strict English Constitutional law terms in addition to what International law proscribed, and that the UK must resume its relationship of governance of its oppressed subjects.

The scenes of Olivier Bancoult, the Chagossians leader and his compatriots celebrating outside the law courts were flashed around the world.  Chagossians in Mauritius and Seychelles celebrated their imminent return to their homeland. The Foreign Secretary's response was most encouraging.  Robin Cook made the following announcement:

[Read Robin Cook's statement]

“I have decided to accept the Court’s ruling and the Government will not be appealing.

“The work we are doing on the feasibility of resettling the Ilois now takes on a new importance. We started the feasibility work a year ago and are now well under way with phase two of the study.

“Furthermore, we will put in place a new Immigration Ordinance which will allow the Ilois to return to the outer islands while observing our treaty obligations…”

This was clearly understood to be a promise, one which lord Mance subsequently held (as did the entire Court of Appeal) to be a promise that the islanders could return home and the UK would cease its reprehensible treatment of them.

And when Olivier Bancoult and I met  the Commissioner, and there was diplomatic talk of addressing the social ills of the exiled population, and a humanitarian visit by some islanders to their homeland.  But in the background, as became clear some years later, the FCO was busily moving the goal posts on what was already a highly tilted playing field.  Or to change the sporting metaphor, like a defeated heavyweight, it was simply preparing for the re-match.

The first stage of the study announced by Robin Cook had already reported in June 2000 with a mildly encouraging conclusion suggesting that resettlement might be feasible:

Read Published Conclusion

What we did not realise was that the FCO had already interfered with the consultants conclusions so as to water down the  positive recommendation in favour of resettlement. But it was not until December 2005, when I finally prised out of the FCO a copy of the draft of the preliminary report, that we could see what had happened.  Here is the conclusion before it was subjected to FCO influence:

[Read draft conclusion]

By comparing the draft and the published text we can see that in the draft report i.e. the one that was not contaminated by officials, there is an unqualified conclusion that 1,000 islanders can immediately resume resettlement.  Officials were not going to allow that, and we can see that words have been handwritten at the top stipulating that the conclusion must be made subject to qualifications  which were not there before . Additionally there was cut out the reference to “1,000 islanders who could resettle”  so as to make it sound entirely theoretical. Moreover they downgraded it from being a "stage 1 study" to a "preliminary" study so as to divert the progress of it, create artificial subdivisions, and generally kick it into the long grass.

So here we have evidence of a supposedly independent study being tailored to suit the requirements of the FCO.

Two years later, in May 2002 another group of consultants produced another report called the Phase 2B study.  This is a remarkable document.  Whilst containing some interesting and positive material concerning fisheries, agriculture and tourism, it suffered from deliberate strictures on the consultants:- "This report has not been tasked with investigating the financial costs and benefits of resettlement, nor has it engaged the Ilois on a discussion on their ambitions and proposed livelihood strategies.  It remains, therefore, a somewhat theoretical study".  Moreover the FCO were extremely displeased with the draft.  I have seen a four page letter with nine pages of annexes in which the draft of the study was extensively criticised, calling upon consultants to provide what was called "a concise synthesis".  The purpose clearly was to drive  a stake in the ground upon which Chagosians resettlement expectations could be punctured.  And in due course, three months later in July 2002, the study was finally published and placed in the House of Commons library.  By now it had achieved what was called a "general conclusion".

[Read general conclusion]

But is this not precisely the "concise synthesis", the absence of which from the draft was criticised by the FCO.  Well, we can be confident that the FCO was not going to let this opportunity pass and we know that there was a meeting at the FCO, attended by all the consultants to discuss the draft, and no doubt make sure that it met the expectations of the FCO.

If only we could obtain a copy of the draft, we could see what had gone into the re-drafting process which had taken from May to July 2002.  Oh dear, when we asked for a copy of the draft we were told that the FCO had retained no copies either in electronic or paper format.  They had in fact been handed up at the meeting, and then "weeded after six months" allegedly in accordance with normal procedures.  Well we have investigated this and have found that it was not at all normal practice at the FCO.  On the contrary, standing instructions on retention of drafts require retention of all “drafts where people have made important changes, or have made clear that they disagree with others” (letter from FCO dated 26.11.08)

So here we have the FCO,  learning from their previous mistake, and destroying a draft that might become the smoking gun.  Perhaps it is no coincidence that this report was just a few months before the FCO prepared their famous dossier on weapons of mass destruction, which is now to be the subject of the Chilcot enquiry. Or, as we learn from the recent dismissal of the Government’s Drugs adviser , if he won’t change his advice: Shoot the messenger.

At this point the FCO decided that they had got what they wanted from the feasibility study, and after dithering for another two years, they decided to get rid of the Chagossians for all time. In June 2004, this four line conclusion, which was almost certainly absent from the first advice of consultants, was put forward as the principal reason why the problem of Chagossians should be eliminated for all time. The means deployed were again, the Order in Council and the thrust of it  was nothing less than the formal abolition their right of abode in the islands. This cruel piece of Secret legislation not only deprived Chagossians of the central characteristic of their cultural identity, but directly overturned the High Court decision on which Chagossian hopes of return were based. The goalposts had been shifted once more and the justification given was the work of Consultants whose draft report had suffered a withering attack from the FCO. And in the House of Commons debate which followed, Minister Rammel , grasping at his fig-leaf described the report as “Independent”. The hostility to this shameful legislative act was palpable from all sides of the House.

The Chagossians were now plunged into a further struggle in the Law Courts, to seek to hold onto their cherished Homeland. At first instance the Court was highly critical, condemning the Order in Council as both Irrational and Repugnant. Hooper LJ was moved by the ties which bind a people to its homeland and after some literary research of his own, said:

Read Hooper LJ 

1. “. In "Recalling Community in Cape Town" a book (not referred to in argument) which examines the clearance of District 6 in Cape Town under the apartheid regime, a member of an evicted family states: 

"Some may say I was too young to remember, but now that I am older how could I forget?"

2. Likewise in the foreward to a book entitled "A Prisoner in the Garden" Nelson Mandela wrote: 

"In the life of any individual, family, community or society, memory is of fundamental importance. It is the fabric of identity."

The High Court, repeated its earlier decision to uphold of the right of abode and in May 2006 declared the orders in council unlawful. Again Chagossians looked to the FCO to expunge its shameful record of victimisation and facilitate their return as vouchsafed by Robin Cook.
 The government would not accept this ruling and appealed to the Court of Appeal.  Further insight into the nature of group identity and belonging to a territory was provided by Sedley LJ, who said as follows:

Read Sedley LJ

1. “The second was the importance of the right of return. While maintaining his stand on the relevance of the practical difficulties of providing a returning population with the infrastructure required for survival, Mr Howell was careful not to dismiss the idea of return as mere nostalgia. I think this both commendable and right. Few things are more important to a social group than its sense of belonging, not only to each other but to a place. What has sustained peoples in exile, from Babylon onwards, has been the possibility of one day returning home. The barring of that door, however remote or inaccessible it may be for the present, is an act requiring overwhelming justification. “

In May 2007 a unanimous Court of Appeal dismissed the FCO's case, holding the FCO to the promise of Robin Cook and describing the orders in council as an Abuse of Power.  Refused leave to appeal, the FCO nonetheless applied to the judicial Committee of the House of Lords. Here their luck was to turn. Against the weight of 9 unanimous senior judges, the FCO managed to persuade a narrow majority in the HL, of 3-2, that in some way the present circumstances (including the claimed general conclusion of the Feasibility Study) and the passage of time, undermined the Chagossians’ ties to their homeland. This hostile view was taken by Lord Hoffmann whose judgment allowing the FCO’s appeal contained the following denigration of the very heart of Chagossians’cultural identity. He said this:

Read Lord Hoffmann

1. “If we were in 1968 and concerned with a proposal to remove the Chagossians from their islands with little or no provision for their future, that would indeed be a profoundly intrusive measure affecting their fundamental rights. But that was many years ago, the deed has been done, the wrong confessed, compensation agreed and paid. The way of life the Chagossians led has been irreparably destroyed. The practicalities of today are that they would be unable to exercise any right to live in the outer islands without financial support which the British Government is unwilling to provide and which does not appear to be forthcoming from any other source. During the four years that the Immigration Ordinance 2000 was in force, nothing happened. No one went to live on the islands. Thus their right of abode is, as I said earlier, purely symbolic. If it is exercised by setting up some camp on the islands, that will be a symbol, a gesture, aimed at putting pressure on the government. The whole of this litigation is, as I said in R v Jones (Margaret) [2007] 1 AC 136, 177 "the continuation of protest by other means". No one denies the importance of the right to protest, but when one considers the rights in issue in this case, which have to be weighed in the balance against the defence and diplomatic interests of the state, it should be seen for what it is, as a right to protest in a particular way and not as a right to the security of one's home or to live in one's homeland. It is of course true that a person does not lose a right because it becomes difficult to exercise or because he will gain no real advantage by doing so. But when a legislative body is considering a change in the law which will deprive him of that right, it cannot be irrational or unfair to consider the practical consequences of doing so. Indeed, it would be irrational not to”. 

Accordingly he had no compunction in deciding that although the right of abode was indeed a fundamental right, it could easily be disposed of because “The law gives it and the Law can take it away”.

In a far  more rigorous analysis, but unfortunately in the minority, Lord Mance said this:

Read Lord Mance

2. “One qualification concerns paras 15 and 23, in relation to which I note that it is clear that the 1971 Ordinance (Ordinance No 1 of 1971) was enacted by the Commissioner of BIOT on 16 April 1971 following a decision taken in London in or by March 1971 that all the 


Chagos

 Islands should be cleared of their "extremely unsophisticated" inhabitants; that the Chagossians' objection to the 1971 Ordinance does not depend upon whether or not the 1971 Ordinance was the reason why they left; and that it is not in my view shown that the Chagossians have been, in Bancoult I or the present proceedings, engaged in a mere campaign to obtain United Kingdom government support for resettlement or to embarrass the United Kingdom and United States governments. Their wish for recognition of their historic connection, and on their case rights of abode, in relation to the 

Chagos

 Islands is deep-felt, longstanding and, in my view, understandable. Arguments that any right of abode is symbolic, since it would be impracticable to exercise without expensive government support to which it is accepted that there is no right and which would not be forthcoming, in my view miss the point. If anything, they indicate that the right claimed could be recognised without this being likely to have any practical effect on the present state of the 

Chagos

 Islands. These islands (apart from Diego Garcia) appear to exist as an unspoilt nature paradise to which an increasing number of long-distance yachtsmen venture to spend periods of months without noticeable disturbance to the operations of the United States base at Diego Garcia many miles away. 

But minority judgments, however wise and convincing, do not make law. According to the narrow majority in the HL the islanders’ Right of abode, though found to be a fundamental, or Constitutional right (a status which normally trumps non-parliamentary legislation), in this exceptional case was held to vanish at the stroke of Jack Straw’s pen, by a procedure which he himself has admitted “exchanged speed for legitimacy”.

So as the law is now declared by the House of Lords, there is no such population as the Chagos islanders, merely some 5,000 folk who were born or whose parents or grandparents were born on a group of Islands now called BIOT which is no more than a military base for a foreign power, whose status is not even described as necessary for National Security. It is the only military Base in the world without an  adjacent civilian population. In fact the US imports a civilian population of around 3,000 workers from Phillipines and Sri lanka to live and work on Diego Garcia. Unable to access these jobs, Chagos islanders have been successively deprived of the following advantages:

1) the blessed living conditions of an earthly paradise (I kid you not – the US navy calls Diego Garcia “fantasy island”. It is the most prized military posting in the world). Chagossians were kings of the castle in a unitary society, and now languish at the foot of the social scale

2) their full employment on the Plantations was exchanged for the grinding poverty, unemployment, early death and morbidity in the slums of Mauritius and Seychelles.

3) their songs recall the grief of losing their homeland, and they die of a disease which they call “Sagren” so intense that it is the attributed cause of death in many families.

4) The glimmer of hope that was lit by a sensational court victory in 2000 has been taken away by a Government too scared to risk a Parliamentary debate where they know they could not command a majority..

5) Despite the stout hearts and principled rulings of nine of her majesty’s senior judges, the Government’s determination to crush these vulneranble British Citizens, whose only crime is that they wish to live in their Homeland, was eventually rewarded by three surprising judgments that allow an admittedly fundamental right to be eliminated by executive legislation .

There can be no other case in History where the three great branches of our constitution – the Executive, the Legislature and Judiciary have ultimately spoken, despite the clamour of criticism of so many senior judges, with an ultimately decisive voice, in unison, to deny to an entire population of British Citizens, virtually all of the Rights of Man as we know them today.

As President Obama said earlier this year to the UN, after his Adminstration had embraced anew the principles of that august institution:

“These principles cannot be afterthoughts - democracy and human rights are essential to achieving each of the goals that I've discussed today…..

“This Assembly's Charter commits each of us - and I quote - "to reaffirm faith in fundamental human rights, in the dignity and worth of the human person, in the equal rights of men and women". 

“Among those rights is the freedom to speak your mind and worship as you please; the promise of equality of the races, and the opportunity for women and girls to pursue their own potential; the ability of citizens to have a say in how you are governed, and to have confidence in the administration of justice. 
“For just as no nation should be forced to accept the tyranny of another nation, no individual should be forced to accept the tyranny of their own people”. 

These are encouraging words from the Commander in Chief whose navy now occupies the Homeland of Chagossians. And his decision to rejoin the UN Human Rights Committee will, one hopes, encourage the USA to follow the recommendation of the HRC itself madetwice, in 2001 and  in 2008, which requires both the cessation of extraordinary rendition flights through BIOT, and also the return of the rightful population, with compensation for the denial of that right over an extended period.

But one’s faith in the Administration of Justice has been severely shaken, given the history of deception and underhand tactics in this shameful story, by the targeted legislation that has victimised these  people in a way that our Justice Secretary has admitted to have lacked legitimacy. Our present government, despite its weasel words of self exculpation, bears full responsibility for the perpetual exile of Chagossians, and truly presides over what must be the worst human Rights outrage committed on an entire population in peacetime.
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