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Foreword

We don’t always live in exciting times. Sometimes, we live in interesting ones; and as any
seasoned Brit will tell you, that’s rarely a good thing. Yet for lawyers, ‘interesting times’ are
always exciting: when the rule of law stumbles, when international institutions creak under
the strain of global challenges, and when calls to withdraw from regional and supranational
systems grow louder, then legal minds are called into action. We are, undeniably, living
through such a moment: a time of legal uncertainty, constitutional stress-testing, and a perma-
crisis in international law. But it is in these moments that legal thinking and where fresh
perspectives become necessary.

The students of Southampton rise to the occasion. With critical insight and a yet healthy dose
of optimism, they looked at the failures of our legal systems offering not only diagnoses, but
proposals for reform. Three contributions focus on contemporary challenges within domestic
criminal law. Christian Badcock opens with a timely reflection on the future of the English
and Welsh criminal justice system. Without adopting a wholly abolitionist position, he
advocates for a less punitive and more rehabilitative model. Continuing the theme of reform,
Erin Deane focuses on youth justice and evaluates the case for a 'minimum intervention,
maximum diversion' approach, proposing a more developmentally appropriate response to
youth offending. Nora Belkhiter turns our attention to miscarriages of justice, particularly
where complex scientific evidence is concerned. She assesses the proposal for expert pre-trial
panels to mitigate such risks, acknowledging their limitations but ultimately supporting the
creation of a ‘modified’ type of panels for the monitoring of investigations. Sahira Xec’s
article addresses a different justice issue, namely the treatment of children’s voices in judicial
decision-making. In support of Lady Hale’s concerns, she offers a critique of how courts
weigh children’s wishes, questioning whether the principle of autonomy is genuinely upheld
in the face of welfare-driven paternalism. Erin Guizot shifts the focus to the commodification
of the UK’s housing system through neoliberal policies and ‘financialisation’, calling for
rebalancing housing policy to protect tenants’ rights as a social necessity rather than a market
commodity. Three articles focus instead on contract and commercial law. Abigail Atkinson —
quite differently from Guizot —challenges the rule against penalty clauses in contract law,
arguing that it unjustifiably restricts the freedom of parties to allocate risk and enforce agreed-
upon remedies. She defends contractual autonomy and critiques the ‘traditionally paternalism’
that underpins current doctrine in the UK. Xinyue Zhang examines the legal treatment of
fraudulent claims in marine insurance, tracing a doctrinal shift from strict forfeiture rules to a
more balanced approach, particularly following the Insurance Act 2015 and DC
Merwestone’s concept of ‘collateral lies’. Vernon Smith addresses another judicial shift in the

il
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UK’s insurance doctrine. He contributes an analysis of causation in insurance law,
questioning the continued reliance on the but-for test in multi-cause disputes, which has been
judicially recognised as too narrow. Last but not least, bringing the analysis to a completely
different jurisdictional level, Gregory Cooke addresses the role of international law, human
rights law, and international criminal justice in conflict resolution, critiquing their limited
practical utility of in volatile contexts such as Sudan.

Andrea Maria Pelliconi
Lecturer
University of Southampton Law School

v
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The Shackles of Penalty Clauses on Contractual Freedom
Abigail Atkinson
Abstract

The unenforceability of penalty clauses, also known as the ‘rule against penalty clauses’ is
an unjustifiable affront to the constitutional principle of contract: freedom. This research will
explore the traditionally paternalistic approach the UK law takes when parties are at risk but
ultimately argue that the imposition of unenforceability on penalty clauses prevents the
protective intention of the parties in implementing penalty clauses. This research argues that
whilst penalty clauses can be described as exorbitant at times, there is no reason to reign this
in where it has been agreed freely. This paper will conclude that whilst the alternative option
of liquidated damages poses a solution to the unenforceability of penalty clauses, the rule

against penalty clauses is unjustifiable, and has created uncertainty and injustice.
Introduction

Freedom of contract is unjustifiably interfered with by the unenforceability of penalty
clauses. Despite the efforts of Cavendish1 and other sources to reason the imposition of
penalty clauses as a protective manoeuvre, the restriction of freedom of contract is
nonetheless unjustifiable. It is submitted that liquidated damages pose a more reasonable
solution for the protection of parties whilst supporting the freedom of contractual parties to

determine their ‘agreed’ remedies.
1. What are Penalty Clauses and How Do They Interfere with Freedom of Contract?

Penalty clauses are a type of agreed damages which penalise the non-performer by imposing
an exorbitant level of damages. They are different to liquidated damages which represent a
genuine attempt to pre-estimate the loss in line with the compensatory principle.? Penalty
clauses directly interfere with freedom of contract, the cornerstone in contract law which
enables parties to consensually enter agreements and tailor the agreement to their mutual
understanding. Freedom of contract is relevant to the formation of the contract, the

prevention of undue influence or duress, and certainty of term, permitting the enforcement

! Cavendish Square Holdings BV v Makdessi [2015] UKSC 67.
2 Dunlop Pneumatic Tyre Co Ltd v New Garage and Motor co Ltd [1914] UKHL 1.
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of the parties’ intentions. The freedom of parties, emphasised in Hadley v Baxendale®,
manifested in stipulating what the damages shall be.* Not delivering the expectations which
the parties have specifically agreed goes against their intentions and the principle of freedom
of contract. Why is this freedom being directly inhibited by the unenforceability of penalty

clauses?
2. Justifications of Interfering with Freedom of Contract

The justifications of interfering with freedom of contract stem from protecting the public
interest, for instance, invalidating a contract which violates law or policy, voiding a criminal
contract, or preventing a contract which cannot be safely or reasonably enforceable. The
meaning of the good faith has been inferred broadly in law, for instance, in Bates v Post
Office Ltd (No 3) ° good faith was inferred as duties of mutual trust, loyalty, and
performance with integrity. Additionally, according to the Consumer Rights Act®, several
implied terms were imposed to protect consumers’ rights, sometimes restricting freedom of
contract prioritising contractual fairness. When there is a contract between a consumer and
a business’, it must account for the potential power imbalance between the two parties. The
law clearly exerts paternalistic protection for security and safety, but this cannot be the

reason for penalty clauses to be limited so oppressively.
3. The Governance of Penalty Clauses and Their Interference — Can it Be Justified?

The enforceability of penalty clauses is paternalistic in preventing severe consequences
where performance fails, therefore it will always be directly in conflict with liberalism and
freedom of contract. However, the restriction over penalties creates several illogical
consequences from doing so. Penalty clauses were first determined to be unenforceable in
Dunlop Pneumatic Tyre Co Ltd v New Garage and Motor co Ltd * due to their extravagant
and unconscionable’ level in comparison with the greatest conceivable loss from the

contract.

3 Hadley v Baxendale [1854] EWHC J70.

4 ibid.

5 [2019] EWHC 606 (QB).

¢ Consumer Rights Act 2015.

7 Consumer Rights Act 2015, s 9-11, s13, s 14.
81914] UKHL 1.

? ibid.
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The leading authority, Cavendish Square Holdings BV v Makdessi'®, imposes a test to
determine whether the legitimate interest'' of the innocent party goes beyond financial
compensation, but it is impossible to see why this is relevant when the parties have exercised
their freedom of contract in crafting these terms. It is argued that the unenforceability of
penalty clauses is irreconcilable with freedom of contract'? and it is difficult to disagree
considering Cavendish Square Holdings BV v Makdessi '* prevents parties from achieving
certainty and predictability. An innocent party cannot surely determine what they will
receive upon the failure of the other party, all to protect the breaching party from the burden
of a penalty they would have freely agreed to upon concluding the contract. Why is the law

protecting the breaching party and subjecting the innocent party to financial loss?

There appears to be no logical basis to reign in unreasonable terms where both parties have
consented to becoming subject to them according to freedom of contract. The penalty rule
from Cavendish"* unfortunately allows breaching parties to escape from the liability they
have voluntarily assumed, undermining the certainty of contractual agreements. The threat
of an unenforceable penalty discourages the provisions incentivising performance and leads
to ambiguous agreements. As a result, parties may expend time and money on litigation,
overwhelming an already inundated court system. The rule that intends to protect these

innocent parties may actually expose them to the unyielding expense of litigation.

The unenforceability of penalty clauses results in uncertainty and injustice for innocent
parties'® as disproportionate protection is extended over a breaching party from incurring
damages which they freely agreed to. Focus is placed on protecting them from a financial
burden they knew they would incur, rather than on upholding the sanctity of the contract and
respecting the freedom of the parties to create their own terms. Even the court in Cavendish'®
claimed that parties should be allowed to fix their own compensation'’, yet this was
illogically undermined by preventing competent parties from certainly doing so with the

penalty doctrine.

1012015] UKSC 67.

11 ibid.

12'W Day, ‘Penalty clauses revisited’” (2014) JBL 512. See also Patrick Atiyah, The Rise and Fall of Freedom of
Contract (OUP 1979).

1312015] UKSC 67.

14 ibid.

15 Edwin Peel, Trietel: The Law of Contract (15" edn, OUP 2020).

16 Cavendish Square Holdings BV v Makdessi [2015] UKSC 67.

17 ibid.
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In Cavendish Square Holdings BV v Makdessi'®, the court attempts to justify the
unenforceability of penalty clauses by claiming it will be limited, and that such is a long-
standing principle in UK law. The court are correct in that the application of penalties is
limited, however the imposition of this rule, even on those few unlucky innocent parties,
undermines freedom of contract. The law cannot justify exerting control over party freedom

by claiming it only affects a small number of contracts.

Additionally, the court in Cavendish'® claim that the legislation regarding unfair contract
terms?° fails to regulate all contractual scenarios and there continues to be power imbalances
between contracting parties which warrant intervention. However, the statutes provide for
these situations by imposing protective implied terms for the weaker party where a power
disparity exists. It is argued that this is sufficient to provide equity to consumers?', and it is

unnecessary for penalty clauses to be powerless.
4. Why are Liquidated Damages Enforceable but Penalties Not?

Liquidated damages aim to be a genuine pre-estimation of the actual loss likely to be suffered
due to breach.” This sits more comfortably with the courts as they are aligned with the
compensation principle, whereas penalties are interpreted as punitive and derived from an
excessive sum often unrelated to the loss truly suffered. For this reason, liquidated damages
are seen as fair as they genuinely attempt to compensate the innocent party rather than

operate a punitive response to breach.

The existence of liquidated damages can act as a justification for the unenforceability of
penalties. From 2015% parties have been aware of the distinction between the two clauses,
and the potential risk of inputting penalty clauses into contracts. To avoid the potential risk,
a more sensible approach could be to impose a liquidated damages clause to ensure the
innocent party will be compensated in the event of breach. There is no reason for breach to

result in punishment, but to recognise and ameliorate the loss of the innocent party.**

18 ibid.

19 ibid.

20 Unfair Contract Terms Act 1977, Sale of Goods Act 1979; Consumer Rights Act 2015.
21'W Day, ‘Penalty clauses revisited’ (2014) JBL 512.

22 Cavendish Square Holdings BV v Makdessi [2015] UKSC 67.

23 ibid.

24 Morris-Garner v One Step (Support) Ltd [2018] UKSC 20.
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Returning to freedom of contract, how can the law allow for equity to undermine it so severely
when it comes to penalty clauses when such clauses have been freely and consensually agreed?
Freedom of contract is an established and constitutional principle of contract law. A more
appropriate response from the judiciary would be to apply liquidated damages and penalties as
enforceable where there is no issue of consent, duress, or undue influence, where intervention
is genuinely necessary. It should be admitted that parties are often the best at determining and
facilitating their own commercial interests, and there is no reason for the law to restrict this,

even if attempting to serve a protective role.
Conclusion

In summary, the unenforceability of penalty clauses imposes an overbearing restriction on
freedom of contract, preventing parties from enforcing terms they have mutually agreed on
and confounding legal certainty and predictability. Whilst public interest and policy
arguments are relevant and the enforceability of liquidated damages mitigates the vastness
of the issue, it is both unnecessary and illogical to simply make penalty clauses
unenforceable, given the existence of protective statute law and the authority of the parties

to a contract to freely determine their terms.
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Was Lady Hale Right to Worry About The Weight Courts Give Children in Their

Decision Making?
Sahira Xec
Abstract

In law, a child’s autonomy refers to their capabilities and capacities to form decisions that
may affect their personal lives, yet it remains a controversial and unpredictable principle
applied in practice. This article evaluates Lady Hale’s disquiet around the value placed on
children’s wishes during judicial decision-making. With reference to the welfare principle,
the Gillick competency principle, and the UN Convention on the Rights of a Child, this
article aims to effectively examine whether the autonomy of a child is satisfactorily
respected. Much of the case law surrounding this area aids in presenting the court’s frequent
prioritisation of welfare over voiced wishes of the child, particularly when the two intersect.
With this, overarching academic arguments made by Ferguson, Eekelaar and Herring are
incorporated in order to dissect the tension between protection of the child and active
involvement from the child and others. Ultimately, this article finalises the assumption that

Lady Hale’s concerns are in fact valid and rational.
Introduction

According to Ferguson, our legal system does not have a ‘child-centred theory of children’s
rights’ that could positively impact or improve the outcomes in legal practice.? Initially,
Lady Hale voiced the development of the courts listening to the voice of the child in family
law cases, expressing how this evolution positively prioritises the wishes of the child in Re
D.* However, Hale’s later speech appears to be more in line with the opinion of many critics,
including Ferguson, arguing that children’s autonomy and wishes in matters of upbringing

are too overlooked by the courts.

This essay will be discussing how Lady Hale is correct to show concern regarding the weight
courts place on the wishes of children. This will be achieved through discussion of concepts
such as the ‘welfare principle’, the ‘Gillick competency principle’, and reference to the

UNCRC. These key concepts, alongside case law which concern the ‘upbringing’ of

25 L. Ferguson, ‘Not Merely Rights for Children but Children’s Rights: The Theory Gap and the Assumption of
the Importance of Children’s Rights’ (2013), 21 International Journal of Children’s Rights, p.177-208.
26 Re D (Abduction: Rights of Custody) [2006] UKHL 51, p.57.
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children, whether medical or familial, will be reviewed thoroughly to conclude whether Lady

Hale’s apprehension for children’s rights and autonomy is justified.
1. The Welfare Principle

The Children Act 1989%7 sets out the principle that a child’s welfare should always be the
court’s paramount consideration when determining any question of a child’s upbringing or
administration of property or application of income. The act also establishes a ‘welfare
checklist’, which outlines how the courts shall have regard to ‘the ascertainable wishes and
feelings of the child concerned, in light of his age and understanding’.”® Cases such as Re
P? show the courts paying strong attention to the child’s welfare, whilst also granting the

child’s wishes.

Yet, there are many occasions where what the child wants and what is best for their welfare
simply do not align, meaning their wishes are not always listened to by courts. For example,
in Re B*, despite wanting a change of surname due to their poor relationship with their
father, Justice Wilson held that it would be in the children’s best interests to keep the surname

and reconnect with their father.

Undoubtedly, it is evident how crucial this welfare principle is in children’s law, as seen in
cases such as J v C.*! Lord MacDermott stated here that the child’s welfare can outweigh the

rights and wishes of even unimpeachable parents, following assessment of the issue.”

However, there is the possibility that a child’s own wishes may be imposed onto them by
their parent, which Federle acknowledges by addressing how ‘rather than empowering
children through rights, we empower ourselves [adults] to intervene in their lives’.*?
Objectively using the welfare principle avoids feeding into any manipulation that may have

shaped the child’s decision.

An overarching issue which is often discussed by academics is how the viewpoints of a

parent should not be entwined with the views of the child. Supporting Federle’s claim,

27:8.1(1), Children Act 1989.

28.8.1(3), ibid.

2 Re P (Residence Order: Child’s Welfare) (1999) CA.

30 Re B (Minors) (Change of Surname) [1996] 1 FLR 791.

31Jv C[1970] AC 668.

32 Ibid, p.715.

3 K. H. Federle, ‘Rights Flow Downhill’ (1994), 2 International Journal of Children’s Rights 343, p.365.
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Eekelaar proposes that we should take a ‘detached view’ of the welfare principle, where the
child’s views are seen outside of their carer’s interests to avoid them getting lost.>* This
would encourage the child’s interests to be heard at a sufficient weight. Although, Eekelaar
does acknowledge the weakness in this proposal, that there is no clear way to appropriately
balance the interests of each party. Considering even a parent’s right can be overlooked,

children’s interests are also likely to be outweighed.

There is also additional criticism from Herring, who claims that by isolating the child’s
interests from the caregivers’, it could remove what is also valued by the child (referring to
the child’s need for their parent to also be rightly satisfied).*® This could lead to the child’s
wishes being overlooked based on the weight placed on each interest. Re P gives sufficient
support for this claim, where Butler-Sloss LJ stated that the welfare of N was ‘crucially
dependent’ on the welfare of her carers.’ It is vital to establish a balance between the
manipulation a carer may have had on a child’s views and the interests of the child and carer

on a case-by-case basis.

A further criticism of the welfare principle is that it is indeterminate, allowing for much
judicial discretion and, therefore, uneven application of children’s wishes, in contrast with

respecting the paramountcy principle.

Alongside this, judges are thought to hold very subjective powers, where they can claim that
anything could have a potential effect on a child’s welfare, regardless of if it truly does or
not.*”. A Canadian Judge once stated when determining a child’s best interests that ‘judges
are tied by invisible threads of their own convictions’.*® This suggests that judges” personal
views are likely to be reflected in their decisions, including whether a child’s wishes are
listened to or not. After all, King and Piper point out there is no way of objectively measuring
what would be best for a child’s welfare, except when scientific evidence is presented.*’
However, it can be argued that it is impossible for the judiciary to fully void their decisions
of opinion; their conclusions and thought processes must be justified. Though Reece’s view

is that it is ironic that judges try to adhere so strongly to the paramountcy principle despite

34 J. Eekelaar, ‘Beyond the Welfare Principle’, (2002), Child and Family Law Quarterly, Vol.14, p.243.
35 J. Herring, ‘Farewell Welfare?’, (2005), Journal of Social Welfare and Family Law, Vol.27, p.167.
36 Ibid, p.31.

37 J. Eekelaar, ‘Regulating Divorce’ (1991), Clarendon Press, Oxford, p.248.

38 Rockwell v Rockwell (1998), 43 R.F.L.

3 M. King & C. Piper, ‘How the Law Thinks About Children’ (1995), Arena, Aldershot.
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their prejudice, whilst suggesting we could consider a more determinate principle, such as

the primary caretaker rule, as it would serve the child’s best interests well.*’

An argument in favour of the welfare principle is that children require protection, as they are
the most vulnerable in the eyes of the law, and thus require their welfare to be protected.*!
The consensus is although it is argued for children’s wishes to be heard, their welfare should
still remain paramount, and as long as they are receiving this legal protection, it should not
be protested against. The Law Commission similarly stated that the paramountcy principle
is very important and so modifying it could put children’s welfare at risk; this concept needs

to be strengthened rather than replaced.*

Furthermore, there are a host of conventions which promote children’s rights and interests
and also follow the welfare principle, such as the UNCRC. * Section 1(1) of the Children
Act* aligns perfectly with Article 3 of the UNCRC™ by prioritising the child’s best interests.
To abandon the welfare principle would send a wrong message, in which fundamental rights

would be downplayed.*®

However, Article 12 of the convention highlights a child’s rights to express their views in
matters which affect them. The courts not listening to a child’s wishes could be seen as
breaching this article. This has happened in previous cases, for example Re W,* which
concerned a sixteen-year-old girl who refused medical treatment. Despite her maturity, the
courts held that refusal of treatment by the child could certainly be overridden by judges if
they reason it as appropriate. Though, this was subject to a limitation of being too far-
reaching and essentially making the jurisdiction of the court limitless, surpassing the powers

of a parent.
2. Gillick Competency Principle

The usage of the Gillick principle from the courts reaffirmed children’s autonomy in the

legal sphere, with the correct assessment of a child’s circumstances leading to opportunities

40 H. Reece, ‘The Paramountcy Principle: Consensus or Construct?’, (1996), Current Legal Problems, Vol.49,
p-274.

41 J. Herring (N 9), p.168.

4 Law Commission Working Paper No0.96 (1986), p.6.17.

43 United Convention on the Rights of the Child (1989).

4 1Ibid, (N 3)

4 Ibid, (N 19), Article 3.

46 J. Herring (N 17).

4TRe W [1992] 4 All ER 627.
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open for those under eighteen to make their own choices and decisions. Gillick*® was a
landmark case about a child’s access to contraception without the consent of a parent, in
which judges established a test which could determine ‘Gillick competency’. This essentially
describes a child having sufficient understanding and intelligence, which can allow them to
make decisions on the matter, independent of their parents.*’ Despite being a medical case,

the decision in Gillick extended to all child upbringing cases.

However, Lord Fraser once explained that the rights of a parent regarding their child’s
upbringing end once the child turns eighteen and until then, the courts will be hesitant to
enforce the wishes of the child®’; this will decrease as the child matures, as the right of
control turns to advice.”' This statement demonstrates that the courts do have an overarching
prejudice and resistance to listening to the wishes of younger children due to their age, thus
limiting their autonomy and supporting Lady Hale’s original worry. Lord Fraser’s judgement
and approach in Gillick seems to prioritise the child’s best interests rather than their personal
wishes. Weaknesses of Lord Fraser’s approach lie in the fact that it is very limited and can
only be used for cases of contraception, unlike Lord Scarman’s which can be used generally.
It is also not holistic in the sense of looking to further a child’s autonomy and focuses solely
on parental rights and welfare. Though, it is a very clear, straightforward and easily

interpreted test which means it allows for little gaps in the law.

Lord Scarman, on the other hand, contrasts with the opinion of Lord Fraser by establishing
a view which focuses more on the child’s capacities as well as their autonomy. Eekelaar
noted that Lord Scarman’s opinion rests on the fact that once the child is at full capacity, a
parent cannot impose their own view or decision on them, regardless of whether it aligns
more with the child’s best interests or not; the parent’s rights are terminated once the child
reaches capacity.> However, it can be argued that the first condition in Lord Fraser’s test is

that the child has an understanding, which aligns with Lord Scarman’s approach.

Initially, courts seemed to be utilising the decision laid out in Gillick, by respecting a child’s
wishes and autonomy provided they were Gillick competent. Shortly after this, Lord
Donaldson introduced controversial obiter remarks in Re R, distinguishing between

determination and consent and claiming that even if a Gillick competent child were to refuse

48 Gillick v West Norfolk AHA [1985] 3 All ER 402.

49[1986] 1 AC 112, p.186.

30 Ibid.

3! Hewer v Bryant [1970] 1 QB 357, p.369.

32 J. Eekelaar, ‘The Emergence of Children’s Rights’, (1986), 6 Oxford Journal of Legal Studies 161, p.181.

10
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treatment, the treatment should be lawfully administered if an individual with parental

responsibility consents.>

Re W** furthered the retreat from Gillick, effectively following Lord Donaldson’s remarks
and ruling that regardless of Gillick's competence, the right of consent does not allow for
rejection of treatment in addition to the power of accepting it. The court decided in a way
which went against W’s wishes, regardless of her showing Gillick competence. Nolan LJ
was guided by the welfare principle in his judgment, considering the welfare of the child

over her wishes.>’

Ferguson defends this in a way, claiming that not all children possess the capacity to make
decisions and so a caregiver should rightly be the capable exerciser of their rights on the
child’s behalf.>® So, although children should be given some autonomy in their decisions,
not all children can decide alone, and so subjecting all children to autonomy may lead to
wrong decisions being made for the child’s welfare; a parent exercising their rights makes it
less likely to end badly. Also, if'a child is wrongly decided as Gillick competent and proceeds
to make the wrong decision, it could have negative implications; therefore, having a parent

as a decision-maker may be the safer choice.

Supporting this view, Eekelaar adds that subjecting all children to having their decisions
made for them may be the safer option to protect their fundamental and developmental
interests. After all, it is unclear to us whether a child may later look back and regret having
made their own independent decisions rather than being given the appropriate guidance from

their caregivers.’’

Despite this, he does observe that the risk that comes with allowing children to have more
independence in their decision-making is a valuable right which allows them to make and

learn from mistakes; a view which aligns with Lady Hale’s concern for children’s wishes.*®

Ferguson insinuates another view that capacity is difficult to be measured, therefore using it

to determine whether a child should have their wishes heard or not is nonsensical.

33 Re R (a minor) (wardship: consent to treatment) [1991] 4 All ER 177, p.129.
3 Ibid, (N 23).

5 Ibid, p.156.

36 Ibid (N 1), p.17.

37 Ibid, (N 28), p.181.

38 Ibid, (N 28), p.182.

11
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Additionally, she claims capacity varies depending on the complexity of the decision to be

made, meaning application of the procedure could be uneven.*’

Avoiding the allowance of children’s wishes can also be said to be justifiable due to the
protection of children’s lives. In cases such as Re E®and NHS Trust v CX®', both children
were Gillick competent and refusing blood transfusions due to religious teachings. Treatment
was still allowed despite this as the preservation of life overpowered personal autonomy; the

courts could simply not ignore the risk that decision would pose to the children’s lives.
Conclusion

The intention of this essay was to examine whether Lady Hale was correct to be concerned
about the consideration courts give to the wishes of children, as the assessment of the welfare

principle alongside the Gillick principle has suggested.

Whilst Lady Hale’s concerns are generally justified, the uneven usage of both the welfare
principle as well as the Gillick competency assessment makes it difficult to recognise
whether children’s wishes are well-heard or not. The courts do attempt to remain in line with
ECHR principles, which empower children’s autonomy, but they do still have a larger focus
on the welfare of the child. It is important to note that ensuring the welfare of the child means
that sometimes the child’s views are not heard, but this can be acknowledged as being the

most favourable option among other undesirable outcomes.

% Ibid, p.16.
0 Re E (Children: Blood Transfusion) [2021] EWCA Civ 188.
61 An NHS Trust v CX & Others [2019] EWHC 3033 (Fam).
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The Commodification of Housing: Neoliberalism, Financialisation, and The Crisis of

The Private Rented Sector
Erin Guizot
Abstract:

The aim of this article is to critically analyse how housing in the private rented sector has
been treated as a commodity, leaving tenants in an inferior position within the housing
system. Historically, the emphasis on deregulation illustrates how housing has shifted from
a home to a profit-motivated business. The commodification of housing emphasises a need
for tenants to play a greater role in housing policymaking to undermine the current
prioritisation of landlords and investors interests. This will be achieved through assessing
key conceptual ideas that flow from commodification. The continued influence of
neoliberalism on policies fuels the view of housing as an investment rather than a home.
Therefore, it will be suggested that policies need to prioritise the needs of tenants more to

create a more balanced housing system that is less commodified.
Introduction

The commodification of housing, particularly within the private rented sector (PRS), has
increasingly treated homes as profit generating assets rather than as essential social goods.
The perception of housing has transformed from a basic human need to an investment. This
ideological shift is particularly prevalent in the PRS where deregulatory policies, limited
social housing stock and emphasis on investment returns have contributed to a housing
environment which is characterised by unaffordability, insecurity and poor standards.
Consequently, the PRS serves as a prime example of a housing market which is driven by
profit rather than shelter. This shift has been attributed to economic and political policies
which have driven the commodification of housing such as neoliberalism and

financialisation.

This article argues that neoliberalism and financialisation have played central roles in this
shift, leaving tenants in a vulnerable position as market dynamics dominate social needs.
Beginning with an analysis of the contested concept of neoliberalism, the article explores its
influence on housing policy and its role in shaping the PRS. It then explores how

financialisation has allowed housing to be viewed as an asset, using examples such as
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deregulated mortgage markets and platforms like Airbnb to show how this shift displaces
residents and increases inequality. The discussion then turns to the broader process of
commodification, revealing how the prioritisation of investment interests over tenant
wellbeing results in insecurity, poor housing standards, and rising unaffordability. Finally,
the paper draws on legal and policy perspectives to highlight the need for decommodification
through stronger tenant protections and a renewed focus on the housing system’s social
function. By situating tenants at the centre of housing policy, the article concludes that the
law must play an active role in addressing the housing market to serve its fundamental

purpose as a home, not merely an investment.
1. Neoliberalism As a Term:

To understand the commodification of housing, this article begins by unpacking the
contested but significant concept of neoliberalism, which informs the backdrop for modern
housing policy. Neoliberalism has been defined as ‘a political project involving reduced state
intervention in social and economic affairs and the assertion of the superiority of market
processes.’®* Although Forrest and Hirayama have attempted to create a precise definition,

‘the neoliberal phenomenon is notoriously hard to define %

In addition, the origins of neoliberalism are contested. According to Harvey, following the
failure of global capitalism in the 1960s, ‘the world stumbled towards neoliberalism as the
answer through a series of gyrations and chaotic motions.”® Harvey therefore implies
neoliberalism began in the 1960s, which contradicts the popular viewpoint that Margaret

Thatcher introduced neoliberalism to the UK through the Right to Buy (RTB) in 1980.%

Firstly, neoliberalism has been attributed to many social issues such as stagnant living
standards and inequality.®® The term has attracted heavy criticism, yet it remains elusive and

ill-defined. Well known figures like Friedrich Hayek advocated for neoliberalism®’ while

62 Ray Forrest and Yosuke Hirayama, ‘The Uneven Impact of Neoliberalism on Housing Opportunities’ (2009)
33 International Journal of Urban and Regional Research 998, 998.

% Tibor Rutar, ‘What Is Neoliberalism Really? A Global Analysis of Its Real-World Consequences for
Development, Inequality, and Democracy’ (2023) 62 Social Science Information 295, 296.

% David Harvey, ‘Neoliberalism as Creative Destruction’ (2007) 610 The Annals of the American Academy of
Political and Social Science 22, 27.

95Aled Davies, James Freeman and Hugh Pemberton, ‘Thatcher’s Policy Unit and the “Neoliberal Vision™ (2023)
62 Journal of British Studies 77, 78.

% Rutar (n 2) 296.

7 Stephen Metcalf, ‘Neoliberalism: The Idea That Swallowed the World® The Guardian (18 August 2017)
Neoliberalism: the idea that swallowed the world | Economic policy | The Guardian (accessed 7 February 2024).
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some authors like Harvey labelled neoliberalism as ‘creative destruction’.®® These
conflicting opinions about the meaning and origins of neoliberalism pose problems for
dependency on the term as an explanation of our ‘broken housing market’.” Venugopal
argues that due to the ambiguity surrounding neoliberalism, only ‘its descriptive shell’” can
be usefully preserved. However, despite the contested nature, neoliberalism remains a

marker of broader economic trends, particularly in the housing market.

Despite the efforts of numerous scholars, no clear and universally accepted definition of
neoliberalism has been agreed upon. Rutar identifies this as a particular problem in studies
where neoliberalism is the independent or dependent variable in their empirical studies as a
clear understanding of neoliberalism is often missing.”' This ambiguity is inevitably
problematic with different scholars conflicting with one another’s interpretation.
Recognising this issue, Rutar has intervened to try and create a broad and empirically minded
working definition of neoliberalism. In order to do this, Rutar views neoliberalism as a
‘cluster of phenomena that has been associated with liberalisation, privatisation,

deregulation or globalisation’.”*

By adopting a multifaceted perspective on neoliberalism, the term is less prone to being
misused without substantive meaning. Rutar’s approach suggests that a society’s degree of
neoliberalism can be identified by examining components like liberalised markets with few
price controls and trade barriers, modest government regulation, and tight money supply.”
This comprehensive understanding of neoliberalism enables the term to offer more utility as

a description of a country’s economic state or policy objectives.

Rutar argues that the use of a cluster definition can alleviate some of the issues scholars face
when describing neoliberal policies. This is because ‘when the effort is made to provide a
concrete definition of the term, there are multiple distinct definitions on offer. "4 Therefore,
Rutar was careful to avoid single and precise definitions, hence the recognition of

neoliberalism as a cluster of components.

% Harvey (n3) 33.

% Ministry of Housing, Communities and Local Government, ‘Fixing Our Broken Housing Market’ (Cm 9352,
2017) https://www.gov.uk/government/publications/fixing-our-broken-housing-market (accessed 27th January
2024).

70 Rajesh Venugopal, ‘Neoliberalism as Concept’ (2015) 44 Economy and Society 165, 182.

71 Rutar (n2) 299.

72 ibid, 300.

73 ibid, 302.

74 ibid, 317.
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This approach suggests that neoliberalism may not be a specific and rigid ideology, but rather
arange of components. Accordingly, the primary issue may not lie in defining neoliberalism,
but in the process of attempting to define the term. Many scholars sought to provide a
concrete definition, but this has failed to adequately represent the complexity of

neoliberalism.
2. Neoliberalism in The Private Rented Sector:

In the literature regarding the commodification of housing, neoliberal policies have often
received the blame, either wholly or partially, for being responsible for this process.
Neoliberalism has been perceived as an important factor in the transformation of housing

into a business and investment opportunity.

Harvey suggests that neoliberalism incorporates four elements: privatisation,
financialisation, management and manipulation of crises and state redistributions,” which
can be applied to the housing sector. This article suggests that these four elements have been

instrumental in turning housing into a commodity.

Firstly, privatisation has been exemplified through policies like the Right to Buy Scheme
which has shifted social welfare provision like housing from the public to the private domain.
The implementation of the Housing Act 19807, which allowed council tenants to purchase
their homes at a discount, increased home ownership in the UK, but also reduced the
available social housing stock. After the housing market’s description as ‘sclerotic, state-

dependent and anti-enterprise regulatory culture’’’

, the state reduced paternalistic policies
which had a significant effect on social housing with 1,992,799 homes being sold through
RTB between 1980 and 2021.7® The erosion of state intervention, which has been prominent
in Conservative housing policy, has led to the decline of social housing and a rise in the PRS.
Consequently, those who are unable to afford their own homes are left with minimal options.

This illustrates how although the RTB was implemented in the 1980s, the consequences are

still seen in our current housing market in the context of the housing crisis.

75 Harvey (n3) 35.

76 Housing Act 1980.

77 John Bone, ‘Neoliberal Nomads: Housing Insecurity and the Revival of Private Renting in the UK’ (2014) 19
Sociological Research Online 1, 2.

78 Department for Levelling Up, Housing and Communities, ‘Social Housing Sales and Demolitions 2020-21:
Right to Buy Sales’ (2022) https://www.gov.uk/government/statistics/social-housing-sales-and-demolitions-
2020-21-england/social-housing-sales-and-demolitions-2020-2 1 -right-to-buy-sales (accessed 4th April 2024) 1.
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Secondly, regarding financialisation, deregulation in particular has allowed the financial
system to have significant influence over redistributive activity.” Due to the financial
institutions having greater involvement in housing policies like the RTB and deregulation of
the financial sector,®® housing is becoming more of an asset than a home. Land has become
financialised, with the planning process geared towards facilitating investment rather than
attending to socio-economic needs.®' Whilst this serves the interests of landlords and
investors, this fails to serve the interests of people using the housing market, highlighting

the continuing notion of home as a business.

Thirdly, Harvey identifies neoliberalism as having a ‘deeper process’ of crisis creation,
management, and manipulation to redistribute wealth.®? Once the state has transformed into
aneoliberal body, it can implement redistributive policies via a reduction in the welfare state
and privatisation.® For instance, Harvey analysed Thatcher’s election, deemed symbolic of
neoliberal ideas in public and social policy initiatives,* and argued that although the RTB
‘appeared as a gift’, upon deeper analysis, the loss of affordable housing produced increased
homelessness.® The erosion of the welfare state has moved the ‘housing stock towards a

286

more fully fledged neoliberal agenda’*® which leaves tenants vulnerable to market conditions

and economic crises.

The future impact of neoliberalism on housing remains vague and unclear. However, the
existing deregulation and lack of state intervention illustrate how housing has been left to
market forces. Consequently, neoliberalism still influences housing policies and could still
play a future role depending on the regulatory decisions of successive governments.
Therefore, if neoliberalism persists, the prospect of decommodification diminishes. These
shifts have created a market optimal for the financialisation of housing, where homes

increasingly function as financial assets.

7 Harvey (n3) 36.

80 Keith Jacobs and Tony Manzi, ‘Conceptualising “Financialisation”: Governance, Organisational Behaviour
and Social Interaction in UK Housing’ (2020) 20 International Journal of Housing Policy 184, 187.

81 ibid, 190.

82 Harvey (n3) 37.

83 ibid, 38.

84 Forrest and Hirayama (n1) 1002.

85 Harvey (n3) 38.

8 Forrest and Hirayama (n1) 1003.
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3. Financialisation in The Private Rented Sector

Having outlined neoliberalism’s policy impacts on the PRS, this section turns to
financialisation, which embeds the neoliberal ideology. Scholars define financialisation as
‘the increasing dominance of financial actors, markets, practices, measurements, and
narratives, at various scales, resulting in a structural transformation of economies, firms,
states and households. " Despite this definition, the term is viewed as elusive and vague
which creates hardship when explaining financialisation’s impact on housing. Nonetheless,
Aalbers argues that the multiple definitions of financialisation is ‘hardly proof of the

> 88

problematic nature of the concept’®® and therefore it is still useful.

Financialisation’s association with housing primarily stems from the deregulation of
mortgage markets in the 1980s, which led to a mortgage explosion.*” Financial deregulation
increased private borrowing, which made credit more available alongside policies like the
RTB.” Liberalising the mortgage markets allowed individuals to take out more unsecured
loans which increased debts and house prices in the UK.?! Therefore, financialisation is
linked to ‘individual households made vulnerable to predatory lending practices and the

volatility of markets, the result of which is unprecedented housing precarity. ***

However, ‘financialisation is not a one-size-fits-all process...rather, it is fundamentally
fragmented, path-dependent and variegated. > Therefore, the impact on housing is not
uniform, but its link to deregulation helps explain the inconsistent pathway of regulation in
the UK. Despite the non-linear trajectory, housing is still a central aspect of

financialisation.”*

The UN has recognised the negative impact of financialisation on housing, emphasising that

referring to housing as capital investment disconnects housing from its social function of

87 Rodrigo Fernandez and Manuel B Aalbers, ‘Financialization and Housing: Between Globalization and
Varieties of Capitalism’ (2016) 20 Competition & Change 71, 71.

8 Manuel B Aalbers, ‘The Variegated Financialization of Housing’ (2017) 41 International Journal of Urban and
Regional Research 542, 543.

89 Sebastian Kohl, ‘Too Much Mortgage Debt? The Effect of Housing Financialization on Housing Supply and
Residential Capital Formation’ (2020) 19 Socio-Economic Review 413, 414.

%0 Grace Blakeley, ‘Financialization, Real Estate and COVID-19 in the UK’ (2021) 56 Community Development
Journal 79, 80.

1 Kohl (n27) 416.

92 UNHCR, Report of the Special Rapporteur on adequate housing as a component of the right to an adequate
standard of living, and on the right to non-discrimination in this context (18 January 2017) UN Doc
A/HRC/34/51, 5.

93 Aalbers (n27) 544.

%% ibid.
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providing a secure place to live.”” Financialisation has exacerbated housing inequalities
through benefitting homeowners and investors, whilst younger people or those on lower
incomes are most disadvantaged.” This leads to a growing polarisation of housing

opportunities as houses shift from a place to live to a place to grow capital.”’

The growing emergence of platforms such as Airbnb illustrates financialisation of housing
in practice. Financial deregulation in the 1980s created rising house prices, homeownership,
and the creation of real estate bubbles.”® It is said that ‘real estate platforms have produced

an infrastructure that makes it easy to switch the uses and markets of the properties.’®’

Rozena and Lees looked at the impact of ‘Airbnbification’ on the everyday residents in a
specific building on Kensington High Street in London’s Kensington district.'® The authors
pointed out that profit is being made from gentrified cities and is facilitating processes like
capital investment in housing.'”' This increased housing investment is indirectly displacing
residents through changes in the unique character and social identity of the area they live
in, 102
Having said this, Rozena and Lees point out that the law has attempted to regulate Airbnb
listings in London through the Deregulation Act 2015. Sections 44 and 45 of the
Deregulation Act 2015 state that ‘temporary sleeping accommodation of any residential
premises in Greater London’ cannot ‘exceed ninety nights per year.’'® However, these
regulations are easily surpassed with Camden having 104 estimated nights used per year.'*
Another way of surpassing the ninety-night limit is by providing multiple listings for
individual rooms in the same building.'”” As a result, Airbnb has turned residential

accommodation into a tourist hotspot. The lure of profit and short-term rentals has facilitated

% UNCHR (n31) 1.

% Dallas Rogers and Emma Power, ‘Explainer: The Financialisation of Housing and What Can Be Done about
It’ (The Conversation, 23 March 2017) http://theconversation.com/explainer-the-financialisation-of-housing-
and-what-can-be-done-about-it-73767 (accessed 16th February 2024).

7 ibid.

% Javier Gil, Pablo Martinez and Jorge Sequera, ‘The Neoliberal Tenant Dystopia: Digital Polyplatform
Rentierism, the Hybridization of Platform-Based Rental Markets and Financialization of Housing’ (2023) 137
Cities 1, 2.

%ibid, 3.

100 Sharda Rozena and Loretta Lees, ‘The Everyday Lived Experiences of Airbnbification in London’ (2023) 24
Social & Cultural Geography 253, 253.

101 ibid, 254.

192 ibid.

103 ibid, 257.

104 ibid, 258.

105 ibid.
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commodification by removing valuable housing supply from the market, which emphasises

how residents’ needs are overlooked when profit is at stake.

The abundance of Airbnb as a form of housing investment is not limited to London, or even
the UK. Similar findings in Madrid highlight the global nature of the issue. The ease of
moving properties across markets accelerates capital turnover, allowing housing to become
a financial asset.'” This creates a platform hybridisation whereby housing is extracted from
the residential market to generate higher rent which amplifies the exchange value of housing

7

and future profit expectations.'” ‘For tenants, the consolidation of digital poly platform

rentierism and the hybridisation of platform-based rental markets produces a neoliberal

tenant dystopia. "'

To address the problems with financialisation, ‘steps must be taken to insulate the housing
market from financial markets and consumer markets.”'” This includes controlling rents and
increasing the stock of social housing to de-financialise and de-commodify the housing
system.''” The turn toward housing as a financial asset intensifies the commodification
process, reducing homes to vehicles for profit maximisation. The next section explores

commodification in more detail, especially its consequences for tenants.
4. Commodification of Housing

Madden and Marcuse define commodification as ‘the name for the general process by which
the economic value of a thing comes to dominate its other uses’.''! In the housing context,
investment prospects are therefore prioritised over housing’s role as a lived space. This shift
has led to a disconnect between the social value a home holds and its treatment as a profit
opportunity. As a result, tenants are disadvantaged in the PRS whose needs are often
overlooked when the availability of profit is more attractive. This reflects the neoliberal and
financialised treatment of housing, highlighting how commodification acts as both a

consequence and a reinforcement of these processes.

One major factor contributing to the prioritisation of housing as real estate is the influx of

investment, especially foreign investment, into the housing market. This has led to a volatile

106 Gil, Martinez and Sequera (n37) 8.

107 ibid, 9.

108 ibid, 10.

199 Blakeley (n29) 82.

110 ibid, 94.

I David Madden and Peter Marcuse, In Defense of Housing (Verso, 2016) 17.
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housing market where tenants face the threat of rent increases and evictions as housing is
used for financial gain rather than a long-term housing solution. Watt and Minton stress that
cities like London are ‘experiencing a vicious intertwining between housing as a speculative
investment vehicle and housing as an agent of social insecurity’.'!* This implies a trade-off
exists between investors interests and tenants’ interests, but as this article has revealed,

tenants do not possess the same bargaining power as investors.

In particular, foreign investment has led to a surge in demand for luxury real estate in cities
which has signalled to developers to extend their portfolio of high-end developments.

13 these

However, with 42% of properties owned by foreign nationals being vacant,
developments worsen the housing crisis, which forces policymakers to start debates on how

to tame the financialisation of housing.'"*

With investment demand increasing, house prices are rising which culminates in a lack of
affordable housing. The Affordable Homes Programme (AHP) aims to address this lack of
affordable housing by delivering up to 180,000 homes,''> however this is of limited success
with only 59,175 being built between 2021 and 2022.''® This could be partly attributed to
developers’ reluctance to pursue projects that are not profitable to them. This exposes the
detrimental effects of commodification to renters as basic needs like shelter become

unattainable due to the money-orientated nature of housing.
5. Meaning of Home:

The shift from viewing housing as a home to an investment has led to a failure to recognise
the social meaning of home. Policies favour the economic value of a home over social
functions, thus neglects the needs of many PRS renters. Fox-O’Mahony believes the social

value is important in housing policies as ‘it is this relationship which marks home out as

112 Paul Watt and Anna Minton, ‘London’s Housing Crisis and Its Activisms: Introduction’ (2016) 20 City 204,
206.

113 Rowland Atkinson ‘London’s Extraordinary Surplus of Empty Luxury Apartments Revealed’ The
Conversation (26 October 2018) London’s extraordinary surplus of empty luxury apartments revealed (London’s
extraordinary surplus of empty luxury apartments revealed) (accessed 18" November 2023).

114 Michelle Norris and Julie Lawson, ‘Tools to Tame the Financialisation of Housing’ (2023) 28 New Political
Economy 363, 375.

115 Wendy Wilson and Cassie Barton, ‘What Is Affordable Housing?” (House of Commons Library 2022)
https://researchbriefings.files.parliament.uk/documents/CDP-2023-0091/CDP-2023-0091.pdf, 6.

116 Department for Levelling Up, Housing and Communities, ‘Affordable Housing Supply in England: 2021 to
2022° (2022) https://www.gov.uk/government/statistics/affordable-housing-supply-in-england-2021-to-
2022/affordable-housing-supply-in-england-2021-to-2022 (accessed 18th November 2023) 1.
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different from other types of property .''” Therefore, it is essential for policies to recognise

this relationship and address housing insecurity.

At the base of Maslow’s hierarchy of needs are physiological requirements, which Maslow
describes as ‘the most proponent of needs.''® Physiological needs would include basic
necessities like shelter, which underscores the importance of home. While Maslow’s
pyramid is a useful tool to explain the significance of a home, it oversimplifies the complex
factors that interact with housing. Housing involves various considerations such as the lack

of supply and affordability issues that are not reflected in the hierarchy.

Following Fox-O’Mahony, the concept of home goes beyond mere bricks and mortar and is
something much more complex. Bingham supports this notion stating that ‘there are few
things more central to the enjoyment of human life than having somewhere to live’.'"
Therefore, if the judges in the case law can recognise the intrinsic meaning of a home, then
statutes should follow the same approach. This suggests that a clearer legal conceptualisation
of home would potentially mitigate the issues associated with commodification. If the law
better understood the function and value of a home beyond economic ones, then a more

nuanced legal framework could be provided to better protect tenants.

Failure to recognise housing as a lived space has contributed to the notorious reputation of
the PRS for having poor housing standards. According to the English Housing Survey, 23%
of PRS dwellings are thought to fail the Decent Homes Standard.'?° This percentage appears
even more unjust when learning that 33% of PRS tenants’ incomes are spent on rent, which
is the highest percentage compared to social renters and owner occupiers.'?! The
contradiction in tenants paying the largest proportion of their income for the worst quality
homes epitomises the negative effects of commodification and profit fixation. This reveals
that in a commodified market, tenants suffer in poor housing conditions as attention is

diverted to maximising profits rather than improving the living standards.

17 Lorna Fox O’Mahony, ‘The Meaning of Home: From Theory to Practice’ (2013) 5 International Journal of
Law in the Built Environment 156, 157.

118 Abraham Maslow, Motivation and Personality (Harper, 1954) 82.

19 Qazi v Harrow London Borough Council (2003) UKHL 43 (2004) 1 AC 983 [8].

120 Department for Levelling Up, Housing and Communities, ‘English Housing Survey 2021 to 2022: Private
Rented Sector’ (2023) https://www.gov.uk/government/statistics/english-housing-survey-2021-to-2022-private-
rented-sector/english-housing-survey-2021-t0-2022-private-rented-sector (accessed 16th November 2023) 4.

121 ibid, 2.
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This section has illustrated the dangers of viewing housing as a commodity as it ignores
tenants in housing policymaking. Madden and Marcuse emphasise this point by saying,
‘housing policy has consistently been designed to meet the economic needs of the real estate
industry and the political needs of those running the state’.'?? There is an urgent need for
decommodification in the housing sector to reposition residents at the centre of the housing
agenda and ensure the sector is fit for purpose. As it currently stands, there is a desperate
need for reform in the housing market to move away from business ideologies to those that

recognise the intrinsic value of the home.
Conclusion

This article has argued that commodification of housing, fuelled by neoliberalism,
financialisation and deregulation have shaped PRS housing into something which is
‘produced and distributed as a commodity to enrich the few’.'* Through an exploration of
key concepts such as neoliberalism, financialisation, and the social meaning of home, this
article has demonstrated how housing has been transformed from a basic human necessity

into an investment.

The analysis demonstrates that policies such as the RTB, the deregulation of financial
markets, and the expansion of short-term rental platforms like Airbnb have collectively
reinforced a housing system that prioritises market efficiency over tenant welfare.
Particularly, financialisation has increased rent burdens and restricted access to affordable
accommodation, thus increasing housing insecurity. This shift has been accompanied by a
broader failure to recognise housing as a social good, contributing to rising inequality and a

decline in living standards across the PRS.

These findings have highlighted the need to re-centre the social value of housing. If housing
continues to be viewed in the current framework, the prospect of effective reform and
decommodification diminishes. To achieve such reform, legal and policy interventions

which focus on affordability, security and tenant wellbeing are needed.

Future reforms need to move beyond market considerations and acknowledge housing as a

home rather than an investment vehicle. Improving tenant protections, expanding social

122 Madden andMarcuse (n50) 139.
123 ibid, 10.
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housing, and developing legal frameworks that prioritise security and affordability are

essential steps toward addressing the structural imbalances identified in this article.
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What Would A Desirable Future in The English & Welsh Criminal Justice System
Look Like?

Christian Badcock
Abstract

The criminal justice system encompasses multiple institutions, agencies, and organisations
including the police, courts, and prison services. It can loosely be described as a system in
England & Wales which seeks to achieve justice, protect the public, and rehabilitate. Despite
the importance of the criminal justice systems’ aims, objectives, and principles the current
systems’ effectiveness is up for debate. Subsequently, this article will explore what a
desirable criminal justice system could look like in England & Wales, with acknowledgment
for how this could function, be achieved, and the role of victims. The article will primarily
concern itself with England & Wales, however, there will also be consideration for the
Scandinavian jurisdiction and how this could provide potential inspiration for what a less
punitive system could look like. Overall, the article offers an analysis into the criminal
justice system through a social justice-based way of thinking that incorporates the guiding
principles of fairness and due process. It is not proposing a wholly abolitionist approach, and
it is acknowledged that punishment should remain a part of our criminal justice system, but

with more emphasis on rehabilitation than there is at present.
Introduction

This article will put forward an argument for what a desirable future English criminal justice
system (CJS) might look like. Such a broad question brings in elements from all parts of the
CIJS such as the police, courts, Crown Prosecution Service, prison facilities and support staff,
Parole Board, and Probation Service. This question will be answered by examining which
theories and principles should underpin a desirable system, giving a couple of specific
examples of impactful changes that could be made, and looking to the Scandinavian model
for inspiration. This is more of a principled exercise setting out a direction to travel in as

opposed to a ‘how-to’ guide for building the separate elements of an effective justice system.
1. Meaning of ‘Justice’ and ‘CJS’

Before you can put forward a vision of a desirable future criminal justice system, it is

necessary to understand what ‘justice’ and justice in the context of a criminal justice system
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means. Zedner sets out six different conceptions of how criminal justice might be
understood. '?* It has theoretical elements and can be seen as a field of study or a normative
theory. The normative theory questions why things such as incarceration and forced labour
are considered wrong ‘yet the state does all of these things in the name of criminal justice.’'*’
There is also a more positive account of criminal justice. This is where ‘criminal justice is
properly the duty of the state’. Other conceptions include a form of governance which
includes imposing social order,'?® a purely legal response to wrongdoing,'?” and the agents
and institutional practices that respond to crime.'?® The latter two conceptions are more
descriptive. Due to the theoretical nature of this article, theoretical conceptions of the CJS
are the most relevant when considering what a desirable CJS would look like. It is still useful

to recognise the truth in the other conceptions to enable a rounded discussion. For example,

realising the CJS is also a form of governance invites a discussion in a political context.

There is also debate as to whether the CJS can be considered a ‘system’. The criminal justice
institutions can be considered ‘interdependent and closely related’ and thus a system.'?’
However, ‘it does not describe reality’ as there is not coordination in a structured way and
‘all of the agencies in the criminal justice process have different and, sometimes, competing
objectives.”*” Zedner notes how most CJS institutions and practices are the ‘product of
historical accident.’’*! This unplanned approach can also be considered a strength as
components are added when they are necessary. When designing a desirable CJS it would
be worth implementing a more deliberate design to facilitate cooperation between all

agencies, but this should not be at the expense of discretion and flexibility.
2. Current CJS Problems

Understanding the issues in the current CJS is useful as a yardstick to measure a new system

against and to see where change is most needed. England and Wales have the ‘highest per

5132

capita prison population in Western Europe’ °* and nearly one-quarter of prisoners are held
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in overcrowded conditions.'*® There is a trend of longer custodial sentences, which have
been increasing year-on-year since 2011, except in 2020, possibly due to the Covid
pandemic."** Prisons generally have poor conditions which have been described as

‘insanitary and unacceptable’ '*®

and there are questions around legitimacy, for example, due
to cuts in staffing levels leading to more power sharing between staff and prisoners.'*® The
CJS appears retributive and ‘prison has become the defining tool of the punishment

process.”"?’

Policing faces a loss of legitimacy,'*® there are concerns around misogyny (such as with the
killing of Sarah Everard),"*® and ‘institutional racism’ (illustrated by the police response to
the murder of Stephen Lawrence).'*’ The Parole Board struggled with a lack of resources to
support those with IPP (imprisonment for public protection) sentences.'*' Parole may also
suffer from the fixation on retribution with ‘signs that the aims and techniques of parole may
be evolving once again to resemble something closer to a re-sentencing exercise that draws
explicitly upon the punitive logics of fear, blame, vengeance and incapacitation.”'** The

Probation Service has been described as ‘struggling’ '+

and accommodation needs were only
met in 43% of cases.'** The current system has numerous issues which need addressing. A
desirable future CJS will speak to how to remedy the current problems and be careful not to

introduce any new, worse problems when proposing new techniques and structures.
3. Addressing Abolitionism

The first big question to ask is whether our desirable future CJS is built from the components

of the existing CJS or whether we scrap our current ‘decaying dustbins filled with those
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h” 145

pejoratively labelled as ‘social tras and build something from the ground up.

>146 with the abolitionist stance

‘Defunding prisons... has been central to abolitionist praxis
being that prisons are fundamentally flawed and are places of ‘terror and trauma’'*’ with
poor conditions. A key abolitionist argument is the link to social causes of crime, which leads
to ‘often-vulnerable, overwhelmingly destitute, and disproportionately black and minority
ethnic people’'*® being ‘churned’ through the CJS. Many abolitionists want ‘a justice system
based on reparation and reconciliation rather than retribution.”'*’ It could be contended that
not all people in prison are there due to their vulnerability through structural inequality.
Another criticism made of abolitionism in America, a point still relevant in England and
Wales, is the question of whether the community could replace the state in fulfilling its
responsibilities within a society as ‘complex and diverse as ours.”'*” These measures still
look like reforms, albeit significant ones, to the existing system rather than a recognisable
‘abolition’ of the current justice system. The point about reparation and being less retributive
is a good one, however we can consider this a reorganising of priorities in the existing system
rather than abolition of what we already have. Some of the ideas of how to reform
problematic parts of our CJS are useful when considering what a desirable CJS should look

like, but the framing of abolitionism is unhelpful.
4. Ideal Purpose of A CJS

Ascertaining the overall purpose of a CJS demands an examination of what the CJS is trying
to achieve and what its core principles should be. This in turn will dictate how the ‘system’
operates at all levels. This is subjective and will vary according to factors such as political
stance and cultural values. A good starting point is the normative models of criminal justice
proposed by Case et al.'>' The five models proposed are crime control, due process, medical,

rights, and victims’ interests.'>? These only focus on one aspect of criminal justice at a time,
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which depicts the extremes. For example, the crime control model could facilitate abuses of
individual rights and the victims’ interests model could make our already retributive
system'>® even more retributive. The ideal purpose of a desirable future CJS for England and
Wales would be a combination of various aspects drawing on a few different models, with
the primary focus on the rights based and due process models. This sets a boundary which
the state should not cross while also setting principles around limiting arbitrary and unfair

state power to avoid the state redefining this boundary.

The ancient principle of equality before the law'** is ingrained in the English and Welsh
legal system and must be a core principle of a desirable CJS. Another core quality is the idea
of justice, which has been proposed as the main concern of social institutions.'>> Rawls
imagined justice as fairness,'*® which could support fairness as the driving motivation behind
the CJS. Currently Section 142, Criminal Justice Act'’ sets out the purposes of sentencing
but does not give an order of priority. A desirable CJS would have a clear hierarchy of what
its guiding principles were. In this article the main guiding principle is fairness, followed by

the other principles discussed.
5. Role of Punishment

Punishment is ordinarily understood to mean hard treatment imposed on an offender by a
recognised authority for an offence and always involves censure.'>® Christie writes that
‘imposing punishment within the institution of law means the inflicting of pain, intended as
pain’.'® This dynamic is morally problematic'®’ on a fundamental level. Had it not been the
state administering (or at least allocating)'®' the punishment, this would ‘not... normally be

5162

considered morally acceptable, which leads to the conclusion that punishment needs

justifying. Durkheim argues that punishment of crime is a communicative good expressing
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our values.'® Punishment can be seen as essential in a healthy society to maintain this
collective consciousness. However, this still leaves flexibility for what punishment should

look like.

One justification of punishment is that ‘individuals are free willed and therefore offenders
can be held morally responsible for their actions.’'®* There is an issue with offenders who
do not have free will, such as who are in a state of automatism or are committing crimes out
of a need to survive. However, offenders should be punished when it is fair to hold them
accountable for their actions. In this way it is clearly not fair to hold the person in a state of
automatism accountable as they were not even aware of what they were doing, provided they
did not induce such a state. Yet is it morally justifiable to punish somebody for stealing food
if they were about to starve? The Supreme Court of Cassation in Italy ruled that this is not a

crime.'® This shows free will alone may not be sufficient justification.

Other justifications promote retribution and deterrence. These punitive approaches can be
said to have a ‘brutalizing’ impact on the public.'® Deterrence also relies on the assumption
of a rational calculation which is not the case as offenders may feel that they will not be

caught.'®’” Therefore, these punitive approaches will mainly be avoided in a desirable CJS.

There is also a question as to the degree and type of punishment that is desirable. It should
respect due process and be linked to fairness and proportionality. A justification of prison as
a method of punishment is that it is an ‘egalitarian punishment’ in that ‘liberty is a good that
belongs to all in the same way.”'®® However, if used in a retributive way rather than just for
public protection, prison cannot be seen as desirable. To conclude, punishment is justifiable
and deserves a role in an ideal CJS. However, this does not mean that the retributive current

system of mass incarceration is the best way to deliver this.

163 Emile Durkheim, Durkheim: the Division of Labour in Society (Steven Lukes ed, Bloomsbury Publishing Plc,
2013), 66.

164 Lucia Zedner, Criminal Justice (OUP, 2004), 86.

165 Benjamin Soloway, ‘Stealing Food if You’re in Need Is Not a Crime, Italian Court Finds’ (Foreign Policy, 3
May 2016) <https://foreignpolicy.com/2016/05/03/stealing-food-if-youre-in-need-is-not-a-crime-italian-court-
finds/> accessed 25 December 2024.

166 Lucia Zedner, Criminal Justice (OUP, 2004), 92.

167 ibid.

168 Michel Foucault, Discipline and punish: the birth of the prison (Vintage Books, 1977), 232.

32



(2025) Vol. 15
6. Scandinavian Exceptionalism

Scandinavian exceptionalism is defined by Pratt as encompassing both the low levels of
imprisonment in Scandinavian nations as well as the prison conditions which ‘approximate
to life outside.”'® Pratt cites ‘highly egalitarian cultural values and social structures of these

societies’!7”

as the root cause of this exceptionalism. The significance of this is that inmates
are ‘treated with respect for their human dignity.”'”' Building a desirable CJS requires being
fair not only to victims, but also to offenders. The Scandinavian system has been able to

maintain a ‘strong focus on rehabilitation,”'"?

which is likely aided by prisoners feeling their
human dignity is being respected. When authority is exercised ‘relationally’, which can be
understood as meaning as part of a reciprocal relationship, this ‘generates commitment and
comparatively high levels of legitimacy.”'”® This logically makes it easier to engage
prisoners in the rehabilitation process.'’”* However, some argue that these exceptional
conditions resulted from prisoner resistance to welfare sanctions, as opposed to the sanction
itself granting such conditions.'”> Consequently, the ‘rehabilitative ideal’ was unsustainable
in some regions.'’® This flaw of the Scandinavian system can be explained by the fact that
the rehabilitative model adopted treated prisoners as ‘psychologically deficient subjects.”!”’
This distinction helps us avoid this style of rehabilitation, reminiscent of the medical

model,'” but it does not preclude all rehabilitative efforts.

Scandinavian exceptionalism has come under criticism for the social costs it imposes,

179 and a powerful state.'® Whilst this gives

namely the pressures to conform to wider society
scope to protect and look after the population, it also empowers human rights abuses such

as Sweden’s sterilization of the ‘mentally retarded.”'®' Prison conditions that, on the face of
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it, can look like a hotel, also carry different pains. One example is ‘the feeling of being nearly
free but not free yet’ adding to prisoners’ frustrations.'®* This means that the experience for
the prisoner may not actually be affected by prison conditions as much as it might be
expected. It is also worth pointing out that the social conditions are too different between
England and Scandinavia for an emulation of the Scandinavian model to be effective, with
England being more diverse than Scandinavia’s ‘homogenous societies.”'®* Overall,
Scandinavian exceptionalism can be used as a useful demonstration of the strength of
adopting egalitarian values, but is not a model to be copied exactly as shown by the flaws

discussed.
7. Social Justice-Based Arguments

In this article, ‘social justice’ led reform refers to efforts to address the social and systemic
causes of crime, rather than fixating on punishment.'®* With this in mind, McNeill proposes
a multifaceted approach to rehabilitation, encompassing four distinct elements of
integration.'® Firstly, there is legal rehabilitation which involves the legal system supporting
an offender to live a normal life.'®® For example, criminal records could be sealed to allow
an offender to participate in the labour market, as engaging in the labour market is correlated
with desistance from crime.'®” Moral rehabilitation is to meet moral demands and secure
moral communication. McNeill feels reparation is best placed to do this.'®® Social

>189 of a reformed

rehabilitation is to do with the ‘informal social recognition and acceptance
offender. Finally, psychological rehabilitation is most aligned to the classic understanding of
rehabilitation where there is individual change in the offender developing their ‘motivation,
skills and capacities.’'*® McNeill also points to the idea of positive and negative forms of
penal power and encourages the positive form,'”' distinguished between by Garland.'**

Retribution is a ‘negative’ form of penal power because it takes something from the offender.
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Philosophies of punishment such as rehabilitation may be regarded as “positive’ because they

aim at ‘grafting the offender back into the social body rather than severing him or her from

it.’ 193

This rehabilitation-based positive penal power approach focuses on reintegration in society
as a metric of success.'® This is effective because crime levels are arguably more to do with

social factors.'?’

If this is true, it would follow that it is not possible to ‘reform’ people by
only focusing on the offender but not the underlying social conditions. The Scandinavian
example also supports the idea that we should not be treating prisoners as though they have
a mental disorder, but to support people to integrate into society. Ex-offenders who are
integrated into society are better supported, which would logically lead to a reduction in

crime rates.'® This would alleviate some of our current issues, such as the overcrowding in

prisons.

It could be argued that social justice-based rehabilitation could jeopardise public safety by
mixing more offenders with communities. However, public protection can in fact be
enhanced through rehabilitation, as it reduces recidivism. Some people may never be able to
be rehabilitated, which requires a continuation of the current CJS and prison system
alongside this social justice based approach. This is not advocating for an abolitionist
perspective of social justice such as the one put forward by Scott and Codd,"” and not
everyone even commits crimes due to social conditions. Rather, it is aiming to rehabilitate
as many people as possible while still protecting the public where necessary. Positive forms
of penal power need the cooperation of everyone in society, which is challenging, but have

the potential to dramatically improve the outcomes of the English CJS.
8. Importance of Procedural Justice

Procedural justice speaks to how ‘the process by which decisions are made is of considerable
importance; to the extent that perceptions of procedural fairness are more critical than

outcome fairness, as drivers of perceived legitimacy.”'®® An approach that prioritises
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procedural justice can leverage this sentiment to create a CJS that feels fairer. This means
people are more likely to recognise the legitimacy of the system, likely resulting in greater
compliance.'” There is also evidence to suggest that a lack of perception of fairness may
cause crime.”” Such a critical function makes strong procedural justice an essential principle
in a desirable future CJS. What this may look like in practice is avoiding unnecessarily harsh
treatment, as Scandinavia demonstrated in its hotel-like prison conditions. The due process
model®’! sets out an extreme version of what a system defined by checks and balances might
look like. Although due process may be less effective where the processes themselves are

changed, this can be mitigated by having strong principles of democracy and fairness.
9. Politics of Criminal Justice

A desirable CJS would not just be founded on robust principles but also be practically
possible, including political practicality. Loader acknowledges that criminal justice has
become more ‘populist in style and punitive in substance.’*’> This would be a major block
to implementing a more rehabilitation-based approach, because a political party
implementing this may risk being accused of being soft on crime, which could hurt their
chances of re-election. One approach to combatting this is the cognitive deficit model. This

involves better educating the public as to how the CJS works,*”

as actual understanding is
generally poor.”®* A drawback is the lack of focus on the role emotions play. However,
emotions and cognitive processes are to some extent intertwined with each other.’”® This
may not eliminate a punitive mindset but could reduce the opposition to rehabilitation-based
approaches. Another approach is the insulation model. This proposes that politics should be
separate from criminal justice.?* It tries to avoid the politicisation of the CJS but may be

counter-productive,”’’ as removing crime control from public debate can weaken public trust

and lead to exploitation by authoritarian leaders. These risks show that more open
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conversations are needed but that insulationism could still be used where public debate is

more likely to harm rather than help, such as with sentencing in contentious current cases.

A mix of both models, with greater emphasis on the cognitive deficit model, is the most
useful for an ideal CJS. While politics can and should never be completely separate from
criminal justice in England and Wales, separating them where possible reduces the risk of
populism. For areas that cannot be separated, addressing the public’s cognitive deficit should
enable decisions to be based in logic, as people would be able to better understand the
reasoning behind the decision. Another suggestion I would make is changing the metrics by
which the success of the CJS is measured. McNeill proposes reintegration of offenders into
society as a ‘positive and challenging metric’ by which to measure success against.’”® This
would serve as a useful metric for the more rehabilitation-focused approach advocated

within this article, given its focus on offender outcomes.
10. Victims of Crime

Victims also deserve to be considered by the system. Better understanding of who the victims
are will enable a desirable CJS to put in place measures to support these groups of people. It
could be argued that offenders can also be victims, due to the state creating ‘policies that
promote various forms of inequalities that are known to perpetuate criminogenic

conditions.”*” This might explain why ‘punishment tends to disproportionately target
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minority groups’“" and people who are ‘the most marginalised and vulnerable in society.
These are least ab